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CHECKS SIGNED BY TREASURER OF CORPORATION AND 
DEPOSITED IN HIS INDIVIDUAL ACCOUNT 


A bank should not permit an agent to deposit to his own in- 
dividual credit a check payable to the order of his principal unless 
the bank is assured as to the agent’s authority in this respect. If the 
agent is without authority and fails to account to the principal for 
the proceeds the bank will be liable. 

It has been held in several cases that a bank is put upon inquiry 
where there is presented to it for deposit to the individual credit of 
an officer of a corporation, a check signed by such officer in his 
official capacity, drawn against corporate funds and payable to his 
own order. The rule is that where a bank receives from such an 
officer corporate obligations drawn by himself in his own favor, the 
bank is put upon inquiry to determine whether the officer has the 
right to so use such obligations for his individual benefit. 

The Supreme Judicial Court of Massachusetts has recently handed 
down a decision to the contrary, Eastern Mutual Insurance Co. vy. 
Atlantic National Bank, 157 N. E. Rep. 520. 

In this case the treasurer of the plaintiff insurance company, who 
was authorized to draw checks against the company’s account in the 
Boston Safety Deposit & Trust Co., drew a series of 20 checks ag- 
gregating $46,000 against the account. The checks were payable to his 
own order and he deposited them in his individual account in the 
defendant bank, by which they were collected in regular course. The 
treasurer withdrew and misappropriated the proceeds. The defendant 
bank had no actual knowledge of the fraud. It appeared that the 
checks were numbered consecutively and that those bearing the 
highest numbers were deposited before those which bore the lower 
numbers. It also appeared that each check had a space in which 
could be indicated the purpose of giving the check and that the 
treasurer had written the word ‘‘securities’’ in the space on each check. 

It was held that the defendant bank was not responsible for the 
amount misappropriated by the treasurer. In reaching this con- 
clusion the court decided that the bank was not put upon inquiry 
heeause the checks were payable to the treasurer individually nor 
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by the fact that the checks bearing the highest numbers were deposited 
first nor by the fact that the word ‘‘securities’’ was written on the 
checks. 

This decision represents the law in Massachusetts but it is not a 
safe decision to follow generally. As stated, the general rule is to 
the effect that a bank is put upon notice in a case of this kind. In a 
recent English decision, Underwood, Ltd. v. Liverpool (1924) 1 K. B. 
775, it was said: ‘‘If banks, for fear of offending their customers, will 
not make inquiries into unusual circumstances, they must take, with 
the benefit of not annoying their customers, the risk of liability be- 
cause they do not inquire.’’ 

The following paragraphs are quoted from the opinion in the 
Massachusetts decision : 


‘‘There is nothing to cause suspicion in the account. Nor do the 
numbers on the checks justify an inference of wrongdoing. A bank 
cannot be expected, when a check is presented for deposit or payment, 
to compare the number which it bears with that on all other checks, 
drawn by the same depositor, then in its hands. There is no good 
reason to expect that checks will be presented in the order of their 
issue. There is no evidence that the bank kept a record of the num- 
bers, and, unless it did, it would not have perceived the reverse 
sequence of numbers which looks so suspicious when the series from 
January to November is shown in a single list. 

‘It is argued that the word ‘Securities’ should have occasioned 
inquiry because of G. L. ¢. 175, § 64, which forbids an officer in a 
corporation like the plaintiff to be interested pecuniarily in any pur- 
chase, sale or loan of its funds. The law presumes that persons are 
acting honestly, and there are many ways in which the treasurer of 
such a company could rightfully be paid money in transactions with 
securities. Moreover, it has been held that a bank paying or receiving 
a check with such a memorandum upon it is not bound to take notice 
of the memorandum. State National Bank v. Dodge, 124 U. S. 333, 
346, 8 S. Ct. 521, 31 L. Ed. 458; State National Bank v. Reilly, 124 
Ill. 464, 473, 14 N. E. 657. 

‘“‘The memorandum was matter of accounting placed upon the 
paper for the convenience of the drawer, and did not form part of the 
order to make payment addressed to the bank. State National Bank 
v. Dodge, supra. It is not like writing which enters into and forms 
part of the contract evidenced by the paper or embodied in it. 

‘**Decisions have been in conflict with regard to the effect, as notice 
of wrongdoing, that a check, signed by an officer of a corporation or 
by one in a fiduciary capacity, is payable to the officer or trustee per- 
sonally from a deposit of the funds of the corporation or trust estate. 
The consistent decisions of this court and the weight of authority 
establish that the form of such a check is not in itself notice of im- 
proper conduct sufficient to put the holder upon inquiry.”’ 


The court’s decision is published in full among the banking 
decisions in this issue. 
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EFFECT OF CONVERSION OF TRUST COMPANY INTO NA- 
TIONAL BANK ON RIGHT TO ACT AS EXECUTOR 


The Supreme Judicial Court of Massachusetts handed down an 
important decision on November 22nd, dealing with the right of a 
trust company to continue to act as executor under a will after the 
trust company has been converted into a national bank. Common- 
wealth Atlantic National Bank of Boston, Petitioner; In re Estate 
of Emily Earl Maynard. 

This is not the first time a question of this character has arisen 
but, so far as we know, it is the first time it has arisen in the exact 
form in which it is here presented. 

A bank or trust company, after having been named as executor 
in a will, may change its corporate identity in any one of several ways. 
It may merge with another banking institution, in which event one of 
the corporations ceases to exist and the other takes over its assets and 
obligations; it may consolidate with another banking institution in 
which event both banks pass out of existence and a new corporation is 
formed; or it may surrender the charter which it holds and take a 
charter of a different character, as where a state bank surrenders its 
state charter and becomes a national bank. 

In an earlier Massachusetts decision, Petition of Commonwealth 
Atlantic National Bank of Boston, 249 Mass. 440, 144 N. E. Rep. 443, 
two questions as to the right of a banking institution to act as 
executor were presented. In one instance, it appeared that a trust 
company, after being named as executor in a will, was converted into 
a national bank. The will was probated subsequent to the conversion. 
In the other instance, it appeared that the trust company, after being 
named as executor, was converted into a national bank and subse- 
quently consolidated with another national bank and the will was 
thereafter offered for probate. It was held that in neither instance was 
the national bank entitled to act as executor of the estate. 

The grounds of that decision briefly stated were that there are 
fundamental distinctions as to being a fiduciary in accordance with 
state statutes under appointment by a probate court between a trust 
company organized under the laws of a state and a national bank. 
organized under the acts of Congress. They are established under 
the laws of different jurisdictions. They owe allegiance to different 
sovereignties. They are controlled by different laws. They possess 
different powers. The national bank is not governed by the laws of 
the state as to its corporate functions, duties and responsibilities. It 
is not subject to the same laws touching supervision and examination 
as to property held in a fiduciary capacity by government officials, 
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nor as to liquidation. In these particulars the national bank is gov- 
erned by a legislative body over whom the state has no power. 

In the present case (decision of November 22nd) the change in the 
corporate identity of the trust company came after its appointment 
by the probate court. That is, the trust company was named in two 
wills as trustee and in a third will as conservator of property. It 
qualified in each ease by filing a bond and for a substantial time 
administered the different estates. The trust company was then con- 
verted into a national bank and later consolidated with another na- 
tional bank. The question came up when the petitioning national 
bank came into court for the purpose of filing its accounts. 

The court holds that this case is indistinguishable from the earlier 
case above referred to and that the national bank, into which the 
trust company was converted is not entitled to act as fiduciary in the 
trust company’s place. 

The court does not overlook the federal statutes authorizing na- 
tional banks to act in a fiduciary capacity and requiring the state 
courts to appoint national banks as fiduciaries upon the same con- 
ditions that state institutions are appointed, but concludes that these 
statutes do not ‘‘reach the case at bar where, according to our view. 
no appointment by the probate court has been made of which peti- 
tioner can avail itself.’’ In other words, the court appointed a trust 
company and the present application was made by a national bank. 

The court held that the national bank might file the accounts but 
only as an executor or trustee de son tort. An executor de son tort 
may be defined as a person who, without authority, intermeddles with 
the estate of a decedent and does acts which properly belong to the 
office of an executor or administrator. He thereby becomes a sort 
of quasi executor, but only for the purpose of being sued or made 
liable for the estates with which he has intermeddled. These de- 
cisions bring out the extreme importance of wording the appointment 
of a bank or trust company as executor in a will in such manner 
that any institution, which succeeds to or takes over its assets and 
liabilities shall also be vested with the right to act in its place as 
executor. 

In a New York ease, Matter of Bergdorf’s Will, 206 N. Y. 309, 
99 N. E. Rep. 714, it appeared in 1904 that Berg executed a will in 
which he named as executors two individuals and the Morton Trust 
Co. of New York City ‘‘and the survivors or successors of them.”’ 
In 1910 the Morton Trust Co. was merged into the Guaranty Trust Co. 
and the testator died in 1911. A reference to this decision will be 
found at page 4 of the January, 1927, Banking Law Journal. 

The recent Massachusetts decision will be published in full in the 
January issue of The Banking Law Journal. 
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STATUTORY CHANGES AS TO BANK LIABILITY IN CHECK 
COLLECTIONS 


In the course of time the courts have built up a set of rules with 
reference to liability in collecting checks which seem to apply with 
unnecessary severity to banks. The explanation may be that these 
rules were formulated and developed at a time when the business of 
banking was in its infancy and when banking equipment, stability 
and practices were not what they are today. 

These rules have been responsible for the enactment of statutes 
in many of the states intended to correct what the bankers and their 
associations regard as unfair discrimination. 

There is, for instance, a rule that, where the holder of a check 
deposits it to his credit in the bank on which it is drawn and re- 
ceives credit for it in his passbook, the bank will not be permitted 
to charge it back to the depositor’s account upon finding out that the 
check was drawn against insufficient funds. Another rule is one to 
the effect that a collecting bank which sends a check direct to the 
bank upon which it is drawn, instead of some other bank for pre- 
sentment to the drawee, is guilty of negligence. Still another rule 
holds that a collecting bank which receives the drawee’s draft in 
payment of a check is guilty of negligence and must itself bear the 
loss if the draft proves uncollectible. A number of the states hold 
that a bank which receives a check for collection is responsible for 
any default or negligent act on the part of any correspondent to whom 
the check is sent, no matter how great care it may have used in 
selecting its correspondent banks. 

The state of California has enacted a statute the intent of which 
is to change these rules and give the banks of that state a fairer 
break in the matter of check collections. 

The statute referred to is §16-c of the Bank Act of California, 
enacted in 1925, and reads as follows: 

‘See. 16-c. Any credit allowed by any bank organized under the 
laws of, or doing business in, this state, for any check, note or other 
instrument providing for the payment of money and drawn on or pay- 
able at the same bank in which it is deposited, or on or at any other 
bank, or on any other branch of the same bank, or on any other 
party, shall be only provisional, subject to final payment and to the 
receipt by the bank in which it is deposited of the funds in actual 
money, or in solvent credit on the books of any federal reserve bank, 
or on the books of any bank designated as a depository by the for- 
warding bank; provided, that any check, note or other instrument 
providing for the payment of money and drawn on or payable at the 
same bank in which it is deposited shall either be found good or 


else returned unpaid, or notice of dishonor duly sent, at or before the 
end of the day on which the item was deposited whenever such deposit 
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has been made during business hours, or at or before the end of the 
next following business day when such deposit has been made after 
business hours; and further provided, that when such check note or 
other instrument providing for the payment of money is drawn on 
or payable at any other bank, or on any other party, it shall be sent 
in course of collection by the end of the next succeeding business day 
and may be forwarded for the purpose of collection directly to the 
bank on or by which it is drawn, or at which it is made payable, or 
to any federal reserve bank, or to any other bank in the usual course 
of business; and in payment thereof there may be accepted either 
money or the check or draft of the bank on or by, which it is drawn. 
or at which it is made payable, or the check or draft of any bank to or 
through which it has been forwarded for collection, or credit therefor 
may be accepted with any federal reserve bank, or with any bank 
designated as a depositary by the forwarding bank. In forwarding 
for collection any check, note or other instrument, or receiving pay- 
ment therefor, in any manner aforesaid, the bank shall not be liable 
in the event of the insolvency or other default or for any act or 
omission, of any other bank employed directly or indirectly in 
handling the collection of such check, note or other instrument, or 
of any bank on or by which the draft received in payment is drawn; 
nor the payment of any check or draft, or credit as may have been 
accepted in payment therefor; nor for the loss or destruction of, or 
inability to repossess itself of any check, note or other instrument in 
transit or in the possession of others. Until the proceeds of any check, 
note or other instrument providing for the payment of money shall 
have been actually received by the bank allowing such credit, in actual 
money, or in solvent credit on the books of any federal reserve bank, 
or on the books of any bank designated as a depositary by the for- 
warding bank, such check, note or other instrument may be charged 
back to, or collected from, the depositor from whom it was received 
regardless of whether or not the check, note or other instrument itself 
can be returned. 

‘Any check, note or other instrument providing for the payment 
of money and drawn on or payable at one office or branch of any 
bank organized under the laws of, or doing business in, this state, and 
received for deposit or collection or for any other purpose at another 
office or branch of such bank shall be deemed for all the purposes of 
this section as drawn on or payable at another bank. 

‘‘Any provision of this section may be modified or set aside by an 
agreement in writing between any such bank and any party from 
whom any check, note or other instrument is received for collection, 
deposit, or other purpose.’’ 


CREE EERE 


PRESENTING DEMAND NOTE THREE YEARS AFTER DATE 


For the purpose of charging an indorser of a demand note with 
liability the note must be presented for payment within a reasonable 
time after it is issued. This provision is found in the Negotiable 
Instruments Law. The same statute also provides that, in determin- 
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ing what is a reasonable time, consideration should be given to the 
usage of trade or business, if any, and to the facts of the particular 
case in which the question arises. 

In a recent decision of the Court of Errors and Appeals of New 
Jersey, First National Bank v. Osborn, 139 Atl. Rep. 25, it was held 
that, under the circumstances present, a demand note presented three 
years and seven months after its issue was presented within a rea- 
sonable time and that the indorser was, therefore, liable. 

The note in question was dated March 15, 1922. It had been given 
in renewal of a line of notes dating back to the year 1918, each pay- 
able in three months. It was signed by the Columbia Hotel Holding 
Co. and was payable to James G. Barnett. It was indorsed by 
Barnett and delivered to the plaintiff bank. Barnett, having died, 
this action on the note was brought against his administrator. The 
note was secured by a third mortgage on the maker’s property which 
was not payable for five years and it appeared that Barnett did not 
expect to pay the note at an early date. 

In reaching its conclusion that the note, under the circumstances 
recited, was presented within a reasonable time, the court wrote in 
part as follows: 


‘“‘The ground for reversal in the appellant’s brief chiefly relied 
upon is the refusal of the trial judge to direct a verdict. The ap- 
pellant insists that where the facts are not in dispute a lapse of three 
years and seven months is an unreasonable period for presentment of 
a demand note; that such a delay should, as a matter of law, be a 
sufficient ground to direct a verdict for the defendant, and the refusal 
of the trial judge to do so was error. Numerous eases are cited by the 
appellant in which a less time than that, which in the present case 
elapsed between the plaintiff’s acceptance of the note and the note’s 
presentment for payment, has been held an unreasonable time in pre- 
sentment, as a matter of law, and the holder of the note barred from 
recovery. Among these cases is that of Foley v. Emerald Brewing 
Co., 61 N. J. Law, 428, 39 A. 650, in which the postponement of a 
demand from September 5, 1895, until June 10, 1896, was held fatal 
to recovery. 

‘“We are of the opinion that the law as laid down in this line of 
cases has been modified by the Negotiable Instruments Act of this 
state (3 C. S. p. 3734), which in section 71 (page 3744) provides as 
follows: 

‘* “Where the instrument is not payable on demand, presentment 
must be made on the day it falls due; where it is payable on demand, 
presentment must be made within a reasonable time after its issue, 
except that in the case of a bill of exchange, presentment for payment 
will be sufficient if made within a reasonable time after the last 
negotiation thereof,’ 

—and in section 193 (page 3757) provides as follows: 

‘“*Tn determining ‘‘what is a reasonable time’’ or an ‘‘unreason- 

able time’’ regard is to be had to the nature of the instrument, the 
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usage of trade or business (if any) with respect to such instruments, 
and the facts of the particular case.’ 

“‘The latter section permits, we think, the introduction of all the 
facts surrounding the making and acceptance of the note and the 
special circumstances which prompted the delay in presentment for 
payment, and makes the question of what is a reasonable time or an 
unreasonable time one for the determination of the jury under the 
guidance of the court. . . . 

‘‘In Gershman vy. Adelman (N. J. Sup.) reported in 135 A. 688, 
the court held that what is a reasonable time or an unreasonable time, 
having regard to the facts of the particular case, for presenting a 
promissory note, payable on demand, with interest, under the cir- 
cumstances of the case, is a question of fact to be submitted to the 
jury under instructions from the court. 

‘‘The note in the case of Gershman vy. Adelman, supra, was dated 
January 13, 1921, and suit was not brought upon it until September 
11, 1925, a lapse of more than four years, and a longer time than 
that which intervened between the making of the note in suit in the 
case before us and its presentment for payment. 

“‘The law on this subject is well stated in 8 Corpus Juris, 1069, 
as follows: 

‘* “While there is considerable conflict of authority on the question, 
some courts holding that due diligence to charge an indorser or 
drawer is a question of law only, others that it is a pure question of 
fact, at least in so far as notes payable on demand are concerned, the 
better view, and that supported by the weight of authority, is to the 
effect that it is a mixed question of law and fact, to be decided by the 
jury under the direction of the court on a general verdict, or to be 
decided by the court where the facts are undisputed or are found 
by a special verdict.’ 

‘‘In Hussey v. Sutton, 96 Mise. Rep. 552, 160 N. Y. 8. 934, it 
was held that presentment after a delay of two years was not unrea- 
sonable owing to the peculiar relation of the parties. In Van Buren v. 
Wensley, 102 Mise. Rep. 248, 169 N. Y. S. 789, it was held that while 
a delay of demand for over four years would ordinarily be held as 
unreasonable, yet in that case, under the peculiar facts therein shown, 
such delay was not unreasonable. The New York Negotiable Instru- 
ments Act is substantially similar to the New Jersey Act. 

‘‘There are other cases to the same effect which might be cited, 
but the cases and authorities above quoted suffice, we think, to sup- 
port the ruling upon this point made by the learned trial judge before 
whom the present action was tried at the circuit.’’ 
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The Law of Negotiable Instruments 






The thirteenth of a series of articles pertaining to the law of 
negotiable instruments 


By Roy A. Redfield, of the Washington State Bar 


SIGNATURE AND LIABILITY 
§ 142. Particular Forms of Agents’ Signatures. 
§ 148. Reason for Signing Agent’s Name. 
§ 144. Agent Signing Without Authority. 
§ 145. What Is Forgery. 
§ 146. Forgery a Defense Against Any Holder. 
§ 147. Defense Not Available to Every Party. 
§ 148. Further Limitations. 
§ 149. Agent’s Excess of Authority. 
§ 150. Ratification of Forgery. 
§ 151. What Will Ratify. 
§ 152. Estoppel from Setting Up Forgery as Defense. 
§ 153. Silence as Estoppel. 
§ 154. Words or Conduct. 
§ 155. Forged Checks—Negligence. 


142. Particular Forms of Agents’ Signatures. 
§ g gn 


There are so many ways to sign and such variance among the 
courts that it would be quite impracticable to call the roll of the 
jurisdictions and mark all the shades of opinion. It will be service- 
able, however, to notice the more common forms and what the weight 
of authority is as to each. 


‘‘John Doe, Agent of Richard Roe.’’ 


Most courts hold that such a signature binds the agent himself, 
and does not bind the principal. There is a failure here to express 
any other thought. The courts cannot read into a document some- 
thing which it does not even hint. But an opposite result may be 
reached if the promise in the body of the note indicates a liability of 
the principal himself; instead of ‘‘I promise to pay,’’ the wording 
may be ‘‘Richard Roe promises to pay.’’ Such a note might be 
signed as above shown, but with the probable result under this 
changed language of holding the principal and releasing the agent. 


921 





922 THE BANKING LAW JOURNAL 


‘“‘John Doe, for Richard Roe’? 
or 
“‘For Richard Roe, John Doe.’’ 


Either of these forms is commonly treated as fastening liability 
on the principal only, assuming as we do throughout these instances 
that the agent was authorized to sign. 


‘‘John Doe, per Proc. Richard Roe.’’ 


This is a formula common in England but rare in this country. 
It is here shown because the act itself has a special section on the 
legal effect of these words. 


‘‘See. XXI. Signature by Procuration—Effect of. A signature 
by ‘procuration’ operates as notice that the agent has but a limited 
authority to sign, and the principal is bound only in case the agent 
in so signing acted within the actual limits of his authority.”’ 


The effect of the word ‘‘procuration’’ is to put the burden, on 
every taker of the paper, of finding out at his peril just what the 
real authority of the agent is; he cannot rely on appearances. 


‘*Richard Roe, by John Doe, his agent.’’ 


This is everywhere considered the safe and proper way of ex- 
ecuting a document by an agent, so as to bind the principal and re- 
lease himself. We noticed this standard form above, but place it 
here for comparison : 


‘‘First National Bank, 
‘John Doe, Pres. 
‘*Richard Roe, Sec.’’ 


Such a signature is generally held to make the corporation liable, 
without liability on the part of the officers. The form is improved if 
the word ‘‘by’’ oceurs before the officers’ names. 


‘First National Bank, 
‘*John Doe, 
‘Richard Roe.”’ 


The probability is that each of the individuals as well as their 
corporation would be held under this formula, though some courts 
admit evidence to show what the real intention was. The wording of 
the promise itself always has a bearing, and if instead of saying ‘‘I’’ 
or ‘‘we’’ promise, it purports to be the promise of the corporate or 
other principal, this circumstance will go far toward placing the 
liability where in most of these cases it really belongs. 
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§ 143. Reason for Signing Agent’s Name. 


If the agent has authority to execute an instrument in the name 
of his principal, why should he put his own name on it at all? Leav- 
ing his own name off would prevent the raising of any question as to 
his possible liability. There is a substantial reason for putting his 
own name on the document, however, in that persons who know his 
principal’s signature would quite certainly refuse to honor the paper, 
without the explanation given by disclosure of the agency. This 
practical reason is the only one; the law does not require the agent 
to put his own name on with his principal’s.® 


§ 144. Agent Signing Without Authority. 


If the person signing as agent does so without authority in that 
he is not an agent at all, or, being an agent, in that he has gone 
beyond his real or apparent authority, the supposed principal is not 
bound and the agent himself is. No matter how he signs—he may 
use the most approved formula—he cannot escape liability when he 
signs without the right to do so. 

The act was vigorously criticized by Dean Ames on this point, his 
contention being that the presumed agent should be held only for 
damages, and not for the liability declared on the face of the paper. 
The professor’s idea was that if the supposed principal happened to 
be insolvent the payee would not be hurt very much after all by 
the failure to bind him. .But the prevailing argument was that 
somebody must be liable on a negotiable instrument; if not the 
principal, then the agent. 

We must not forget, however, that an act done without authority 
may be ratified. If the principal adopts the act done in his name, 
the legal effect is practically the same as though authority had 
existed in the first place. Accepting the benefits of the transaction 
with full knowledge of it will ratify the signature. And apart from 
ratification, if a man whose name has been unlawfully used know- 
ingly permits other people to act in the belief that the signature 
is valid, and fails to warn them as he should, or even encourages 
them to rely on it, he will thereafter be forbidden to set up his 
defense and cause loss to the persons he has in effect deceived. This 
is the so-called doctrine of estoppel; and by his own conduet the prin- 
cipal is said to be ‘‘estopped.’’ This matter is covered in the following 
section of the act, which treats of forged and unauthorized signatures 
as related subjects. 


See. XXIII. Forged Signature, Effect of—When a signature is 
forged or made without the authority of the person whose signature 


9. Rock I. Bank v. Loyhed, 28 Minn. 396, 10 N. W. Rep. 421. 
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it purports to be, it is wholly inoperative, and no right to retain the 
instrument, or to give a discharge thereof, or to enforce payment 
thereof against any party thereto, can be acquired through or under 
such signature, unless the party, against whom it is sought to enforce 
such right, is precluded from setting up the forgery or want of 
authority.’’ 


(Illinois and South Dakota omit the words ‘‘of the person whose 
signature it purports to be.’’) 

It will quickly be seen that the thing we need most to “study in 
this section is what it will not do, rather than what it does. In de- 
claring a forgery or unauthorized signature generally void it leaves 
nothing to be said or explained. But it implies certain limitations, 
and these we will need to explore. 


§ 145. What Is Forgery. 

The word forgery is somewhat elastic, being used in criminal 
law with a wider significance than it has in our subject. In its most 
extended use it may include the alteration of an instrument, or addi- 
tion of extra matter. The Negotiable Instruments Law treats of 
alteration as a separate subject. In one sense, forgery is a special 
kind of unauthorized signature; it is not synonymous with that term 
as used in the statute, however. The unauthorized signature we have 
been talking about is one which is made by a person assuming to act 
as agent. Where the supposed agency is disclosed on the face of the 
paper, as by the pretended agent’s signature appearing in connec- 
tion with his principal’s, this clearly is not forgery, though it may 
be fraud. The distinguishing mark of forgery is that the forged 
instrument pretends to be something that it is not. In our field, 
forgery commonly pertains to signatures, and consists in the making, 
or both making and passing, with fraudulent intent, a signature of 
another person as real and genuine, when the fact is otherwise. 

The term is somewhat loosely used, however, and is sometimes 
applied to certain classes of fraud in which a real signature is ob- 
tained by stratagem. Getting a man’s signature through artfully 
prepared paper which allows the ink to pass down to a hidden sheet 
below,!” or putting a carbon paper between papers and taking an 
impression of the genuine signature made on top,!! are such instances 
of signature by trick. Signatures so obtained are not strictly for- 
geries, although it does not make very much difference how they are 
classified, as the legal result is the same. A forgery may be accom- 
plished through the use of a rubber stamp, when the forger has got 
hold of such instrument and uses it unlawfully. 


10. Yakima Valley Bank v. McAllister, 37 Wash. 566, 79 Pac. Rep. 1119. 
11. Maurmair v. Bank, 158 Pae. Rep. 349. 
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It is possible for a person to commit a forgery even though sign- 
ing his own name. This occurs in instances where the name is the 
same as that of some other person, and the person signing it uses 
the signature deceptively, so as to personate that other individual. 
An instance of this occurred in Illinois, where a draft came into 
possession of one who had the same name as the payee. He then 
indorsed such name and undertook to pass the paper as the genuine 
act of the payee. This was held to be forgery, the court saying 
that ‘‘The falsity of the act consists in the intent that the indorse- 
ment shall pass and be received as that of some other party, and in 
such case the charge of forgery can be maintained, although the sig- 
nature is of a name which might lawfully be used by the person 
who put it on the draft.’’ 12 

Where false personation occurs in connection with forgery other 
elements are introduced which may affect the result. This subject, 
and forgery generally, will occupy our attention again in an article 
on Defenses, where a more complete discussion may be found. 


§ 146. Forgery a Defense Against Any Holder. 

Anticipating slightly our later treatment, we will notice here that 
forgery and lack of authority will prevent even a holder in due 
course from recovering against the party whose name has been 
wrongfully used. No rights can be based on a forgery. For the first 
time in this series of articles we have met one of that small class 
of defenses which will prevail against any and every holder. These 
are called ‘‘real’’ or ‘‘absolute’’ defenses, to distinguish them from 
the large class of ordinary defenses which break down before the 
rights of a holder in due course. 


§ 147. Defense Not Available to Every Party. 


It is now time to examine the limitations built into the structure 
of Section XXIII. It says that ‘‘no right . . . can be acquired 
through or under such signature,’’ ete. This at once suggests that 
there may be rights based on other signatures, and that such rights 
will not be affected by the spurious signing. In a sense the law 
splits off what is bad and retains the good. If several appear on 
the paper as co-makers, one of the signatures may be a forgery 
without affecting the liability of those who really signed, where the 
paper is owned by a holder in due course. This has been many times 
decided, and is generally taken as settled law.1* Nor is an indorser 


12. Beattie v. State National Bank, 174 Ill. 571, 51 N. E. Rep. 602, 66 
A. S. B. 318. 

First National Bank v. Durand, 149 Mich. 362, 112 N. W. Rep. 904, 13 L. R. A. 
N.S. 426. 
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relieved of liability by the fact that some signature prior to his on 
the instrument turns out to be a forgery. His own indorsement car- 
ries an ‘‘implied warranty’’ that all prior signatures are genuine. 
With respect to forgery of a signature later than his own, that is, a 
subsequent indorsement, this is no defense for him either, unless the 
liability is being asserted by a holder who derives his pretended title 
under the forgery. As to such a holder, the forgery might be relied 
on as showing that the plaintiff was not the true owner of the instru- 
ment. As for the acceptor of a bill, he cannot very well complain 
that the name of the drawer is a forgery, as it is part of his con- 
tract of acceptance that he admits the genuineness of the drawer’s 
signature. So we may safely generalize in the statement that, apart 
from very narrow exceptions, the defense of forgery is available 
only to him whose name was stolen. Forgery does not corrupt and 
destroy the paper wholly if there are other valid signatures on it; 
it is like a sore spot which may exist for a long time together with 
comparative health in the rest of the body. 


§ 148. Further Limitations. 

The very wording of Section XXIII. shows that there are some 
situations where it cannot apply. It closes with the words ‘‘unless 
the party against whom it is sought to enforce such right is pre- 
cluded from setting up the forgery or want of authority.’’ How 
would he be precluded? The answer to this question is roughly in- 
dicated by reference to the doctrines of ratification, estoppel and 
negligence. As Section XXIII. deals with two kinds of invalid 
signatures, that is, with those where the act of signing was a crime, 
as well as those where such signing was merely an unauthorized act, 
we will find it desirable to consider these two aspects of the matter 
separately. 


§ 149. Agent’s Excess of Authority. 

Before reaching Section XXIII. in this discussion, we considered 
the execution of documents by agent, and there observed that even 
though an agent might have gone beyond the actual authority given 
to him, the principal might still be bound where he afterward rati- 
fied the act. The principal would be bound in those cases also where 
he so acted with reference to the transaction that other people were 
led to believe the signature good and changed their positions so as 
to bring about damage if the principal were allowed to deny it 
later. There is one other situation that must not be overlooked. 
The principal will be bound by an: unauthorized signature if he has 
previously held the agent out to the world as having sufficient 
authority to make the signature in question. This is the idea of 
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‘‘apparent authority’’; a principal may act, or knowingly allow his 
agent to act, in such a way that the ‘‘apparent authority’’ of that 
agent is greater than his real authority. The world in general is 
entitled to rely upon that authority which the agent appears to have. 
And such apparent authority is that which his principal allows him 
to exercise. So, if an agent undertakes to make acceptances or issue 
notes in his principal’s name, and if the principal, though disap- 
proving, honors the paper and does not put a stop to the practice, 
there can be no doubt that this agent’s apparent authority will 
extend to the making and issuing of commercial paper. 


§ 150. Ratifjcation of Forgery. 

Somewhat different considerations apply when a signature is 
actually forged. The rules of agency are not controlling, since a 
forger does not pretend to be an agent. He is a criminal who makes 
a false instrument, with a simulated name on it. 

As to ratification, there has been much doubt about its applica- 
tion to forgery cases. Ratification is essentially a rule of agency, 
whereby a supposed principal sees fit to adopt an act which was done 
in his name by an ostensible agent. As a matter of theory, this does 
not fit the facts when forgery has been committed. Another thing 
that has troubled the courts about ratifying a forgery is that it 
does not seem to fit in with sound public policy, as all too often 
the motive for accepting liability is to shield the forger. Certainly 
this is a very common purpose; it is rather hard to think of any 
other reason why a man who has been victimized would be willing 
to accept the consequences of the fraud. And some other courts find 
an additional difficulty in the matter of consideration, pointing out 
that one who would ratify a forgery is merely giving a promise for 
which he gets nothing. For some or all of these reasons, the courts 
of Indiana,!* Kentucky,!® Ohio,!® and Pennsylvania,!* have refused 
to admit that a forgery can be ratified at all. And from the stand- 
point of pure legal theory, their positions are probably the most 
sound. 

But it is one of the excellences of the law that theory is seldom 
allowed to triumph over common sense and practical convenience. 
For instance, the law is full of exceptions. These greatly outnumber 
the rules which they qualify. The rule expresses theory, and the 
exception indicates the bending of theory to fit the hard and uncom- 
promising facts of daily experience. In this matter of ratifying a 


14. Henry v. Heeb, 114 Ind. 275, 16 N. E. Rep. 606. 

15. Garrott v. Ratliff, 83 Ky. 384. 

16. Shinew v. Bowling Green, etc., 84 Ohio St. 297, 95 N. E. Rep. 881. 
17. Reading Bank v. Wentzel, 151 Pa. 142, 24 Atl. 1087. 
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forgery, the courts of most states have seen a greater practical utility 
in allowing ratification, and it is the prevailing view that a forgery 
may be ratified. 


§ 151. What Will Ratify. 


An express and direct adoption of a forged instrument by suit- 
able language would be recognized as ratification in all those states 
where ratification of forgery is allowed. But the adoption does not 
need to proceed from express language; it may be made in other 
ways, as through conduct which shows plainly that such is the 
intent. In an old Illinois case, the woman whose signature had been 
forged finally accepted the proceeds of the forged paper. This was 
held to be ratification.18 Another act which has been held sufficient 
to ratify is the taking of security from the forger, so as to indemnify 
his victim against final loss.1® 

It is always necessary that the person adopting or ratifying a 
forgery should understand what has been done in his name. Ratifi- 
cation cannot occur without full knowledge of the facts. 


§ 152. Estoppel from Setting Up Forgery as Defense. 
Although the courts differ somewhat in regard to the subject 


of ratification, they all agree in recognizing estoppel as a cause 
for refusing to let forgery be set up as a defense. We have already 
met the idea of estoppel, but will do well here to remind ourselves 
briefly of its essential features. There must have been previous 
words or conduct inconsistent with the present claim, and such 
words or conduct must have been believed or relied upon by the other 
party in the transaction in such a way that he has changed his posi- 
tion, so that a loss or detriment would now result to him by allow- 
ing the first party to contradict that which he had formerly admitted 
by word or act. The two indispensable elements are, (1) The prior 
misleading words or conduct, and (2) Change of position by the party 
misled. 

As applied to our subject, estoppel and ratification often blend 
into each other, but estoppel is much the more persuasive and cogent 
doctrine because it contains the additional element that a third party 
has acted on the faith of the former representations or conduct. It 
is abhorrent to one’s sense of fair play, that a man should say a 
thing yesterday which another man believed and acted on, and then 
today be permitted to repudiate that statement in such a way as to 
cause the other party damage. The law always stands uncompromis- 
ingly against fraud, and this is only one aspect of that prohibition. 


18. Livings v. Wiler, 32 Ill. 387. : 
19. Fitzpatrick v. Caperton, etc., 7 Humph. (Tenn.) 224, 46 Am. Dec. 76. 
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§ 153. Silence as Estoppel. 


Coming now to practical applications of the foregoing thought, 
we might first inquire whether the mere knowledge of an existing 
forgery will estop the victim to complain of it later, if he fails to 
protest and take steps to head off the paper. The answer to this is 
plain and everywhere accepted; mere knowledge puts no duty on the 
victim to proclaim the fraud, and his failure to do so will not after- 
wards estop him. But very slight additional circumstances may put 
a clear duty on him to speak, and if he then fails to do so, his silence 
may be such conduct as later to estop him. For instance, the paper 
may be shown to him with a request for information; it is then his 
business to complain if he sees that forgery has been committed. 


§ 154. Words or Conduct. 

A very typical case of estoppel is cited in the note.2° The per- 
son who was about to buy a note showed it to the supposed 
signer, who said it was ‘‘all right.’’ The purchase was then com- 
pleted and consideration paid on the strength of such assurance. 
The signer was held to be estopped from complaining of forgery, 
and it may safely be said that any court in the country would hold 
likewise. The other party had changed his position. But suppose 
that the paper on which forgery has been committed was shown to 
the supposed signer after, instead of before, the holder accepted and 
paid money for it. In such a case it could not be claimed that the 
holder had been damaged in any wise by the supposed signer’s admis- 
sion. One of the necessary elements of estoppel is lacking, and in 
such a ease the supposed signer is not precluded from setting up 
the defense of forgery.*! 

Conduct may be as persuasive as speech in giving a wrong im- 
pression. One who assisted in the circulation of paper on which 
his name was forged would quite certainly be estopped thereafter 
to deny the instrument. In one case the paper was exhibited to the 
supposed signer by the bank which had purchased it; he did not 
exactly disclaim, but let his attitude be doubtful. This continued 
over a period of time during which the forger became insolvent 
and absconded. If the victim of the forgery had at once denounced 
the crime, there would have been a remedy against the forger which 
was lost by delay. Upon a suit against him for the amount of the 
obligation, it was held that he was precluded from setting up the 
defense of forgery.?? 


Gluckman v. Darling, 85 N. J. L. 457, 89 Atl. 1016. 


1. Lancaster v. Baltzell, 7 G. & J. (Md.) 468, 28 Am. Dee. 233. 
22. Fall River Bank v. Buffinton, 97 Mass. 498. 
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§ 155. Forged Checks—Negligence. 

If a bank customer fails to look over his returned vouchers at 
reasonable intervals and so does not discover a forgery, or if after 
having discovered it he neglects for a long time to notify his bank, 
which has paid the forged instrument, he may thereby cause the 
bank serious loss, or at least much inconvenience. By analogy with 
the idea of estoppel, such a depositor has many times been precluded 
from complaining of forgery when his protest has come so late. All 
states recognize the justice of some such rule, but the courts have 
differed on the point whether the bank must, in resisting a belated 
claim of forgery, show that damage has resulted. In quite a few 
jurisdictions it was held that the delay made no difference unless 
the bank could affirmatively prove that it had been prejudiced there- 
by. Other courts took the view that it was very difficult for a bank 
to show just how and to what extent it might have saved itself 
from loss, and adopted the rule that an unreasonable delay would 
estop the depositor; that the element of damage would be presumed. 

This latter view has been the prevailing one in recent years 
and has been widely reflected in statutes on the subject. An effort 
was made by the Commissioners for Uniform Laws to obtain the 
general enactment by all the states.of a law to the effect that for- 
gery must be brought to the attention of a bank by its customer 
within a specified time, failing in which he should be’ precluded 
from setting it up. A large majority of the states have now passed 
such a law, but they have fixed different periods. Under a few 
statutes the time is as short as-thirty days, and the longest time is al- 
lowed by Vermont, whose statute gives two years. The greater num- 
ber of states has fixed the time at one year. 


(To be continued ) 





Banking Decisions 
In this department ace published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


CHECKS SIGNED BY TREASURER OF COR- 
PORATION AND DEPOSITED IN HIS 
INDIVIDUAL ACCOUNT 


Eastern Mutual Insurance Company v. Atlantic National Bank, Su- 
preme Judicial Court of Massachusetts, 157 N. E. Rep. 520 


A bank receiving checks for deposit is not put upon notice 
by the fact that the checks are signed by the treasurer of a cor- 
poration, are payable to the treasurer’s order and are deposited 
in the treasurer’s individual account. If the treasurer misappro- 
priates the proceeds the bank will not be liable to the corporation 
provided it has acted in good faith. 

This decision represents the law in Massachusetts, but it is 
not a safe decision to follow generally. There are decisions in 
other jurisdictions to the effect that a bank is put upon inquiry 
by the fact that a check signed by a corporate official and pay- 
able to his order is offered for deposit to his individual credit and 
is liable if the proceeds are misappropriated. 


R. G. Dodge, and P. G. Carleton, both of Boston, for plaintiff. 
F. H. Nash, of Boston, for defendant. 


WAIT, J.—The plaintiff, a mutual insurance company, seeks to 
compel the defendant, a national bank, to account for and pay over 
to it the amount of twenty checks drawn on the Boston Safe De- 
posit and Trust Company by one Jackson, the then treasurer of the 
plaintiff, payable to his order as an individual and deposited by him 
in his personal account in the bank. It is agreed that: 


‘‘Throughout the year 1924 and for several years before the plain- 
tiff had a deposit account subject to checks drawn by Jackson as 
treasurer in the Boston Safe Deposit & Trust Company of Boston. 
Throughout 1924 and for several years before, Jackson had a deposit 
account of his own with the defendant. He appropriated funds of 
the plaintiff to his own use by drawing as treasurer from time: to 
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time 20 checks on the bank account of the plaintiff with the Boston 
Safe Deposit & Trust Company, each of which was made payable 
by him to his own order, indorsed by him, ‘For deposit, C. S. Jackson,’ 
and deposited by him on his personal account with the defendant. 
The proceeds were then checked out by him from time to time for 
his own purposes and benefit. There was no limitation known to the 
defendant upon Jackson’s authority to draw checks as treasurer, 
except such as the law would impose. . . . The defendant in the 
ordinary course of business credited the checks in the above list 
to Jackson’s personal account and promptly presented them through 
the clearing house to the drawee which immediately paid them and 
charged them against plaintiff’s account and once a month sent them 
to plaintiff with a statement of account in an envelope addressed 
to Jackson, who concealed these checks from the plaintiff’s other offi- 
cers and employees. Jackson also deposited on his personal account 
with the defendant from time to time other funds not derived from 
checks drawn on plaintiff’s bank account. The defendant never re- 
ceived any part of the proceeds of the checks in the above list for its 
own use or in payment of any indeiwedness to it but paid out the 
amounts from time to time upon Jackson’s checks. Jackson’s ac- 
count was never overdrawn and defendant never made any charge 
to him for banking privileges. The defendant acted throughout in 
good faith and had no knowledge or notice of any want of authority 
or improper conduct on the part of Jackson unless chargeable with 
knowledge or with want of good faith from the form of the checks 
and the other facts’’ which are referred to in this opinion. 


The checks were deposited at various times: Two in each of the 
months January, February, April, June, and July; one in May, Sep- 
tember, and November; four in August, and three in October, 1924. 
Nine of them were for $1,000 each; four for $2,500 each; three for 
$1,500 each; two for $2,000 each; one for $5,000; and one, the first, 
dated January 3, 1924, for $13,500. They bore consecutive numbers 
from A 1981 through A 1996, and from A 2474 through A 2477; 
but those bearing the higher numbers were deposited before those 
bearing the lower ones. Each check bore on its face at the left-hand 
side a ruled space for an account with the heading, ‘‘By endorsement 
this check is accepted in full payment of the following account,’’ 
and, at the foot, the words, ‘‘If incorrect please return. No receipt 
necessary.’’ In this space Jackson had written the word ‘‘Securi- 
ties.’’ A transcript of Jackson’s account with the bank was in evi- 
dence. His wrongful misapplication of the plaintiff’s funds to his 
own purposes was discovered in December, 1924. 

The law is settled that: 


‘*A banker having no interest in the matter, who pays out money 
on deposit on the fraudulent order of the person who by the terms 
of the deposit had the right to draw on the account, is liable only 
when he is privy to the depositor’s fraud.’’ Newburyport v. First 
National Bank, 216 Mass. 304, 103 N. E. 782, citing Allen v. Puritan 
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Trust Co., 211 Mass. 409, 97 N. E. 916, L. R. A. 1915C, 518, and 
Gray v. Johnson, L. R. 3 H. L. 1. 


The burden of proving the banker privy to the fraud is on 
the party who asserts it. Allen v. Fourth National Bank, 224 Mass. 
239, 244, 112 N. E. 650. There is here no evidence to establish privity 
unless it be that the checks drawn by Jackson as treasurer and pay- 
able to his order in his individual capacity; the word ‘‘Securities’’ 
in the account on the face of the checks or the reverse numbering 
of the several checks and the state of the account require inferences 
of knowledge or of reason for inquiry which would have led to 
knowledge. 

There is nothing to cause suspicion in the account. Nor do the 
numbers on the checks justify an inference of wrong doing. A bank 
cannot be expected when a check is presented for deposit or payment, 
to compare the number which it bears with that on all other checks, 
drawn by the same depositor, then in its hands. There is no good 
reason to expect that checks will be presented in the order of their 
issue. There is no evidence that the bank kept a record of the 
numbers, and, unless it did, it would not have perceived the reverse 
sequence of numbers which looks so suspicious when the series from 
January to November is shown in a single list. 

It is argued that the word ‘‘Securities’’ should have occasioned 
inquiry because of G. L. c. 175, § 64, which forbids an officer in a 
corporation like the plaintiff.to be interested pecuniarily in any pur- 
chase, sale, or loan of its funds. The law presumes that persons are 
acting honestly, and there are many ways in which the treasurer of 
such a company could rightfully be paid money in transactions with 
securities. Moreover, it has been held that a bank paying or receiv- 
ing a check with such a memorandum upon it is not bound to take 
notice of the memorandum. State National Bank v. Dodge, 124 U. 
S. 333, 346, 8 S. Ct. 521, 31 L. Ed. 458; State National Bank v. 
Reilly, 124 Ill. 464, 473, 14 N. E. 657. 

The memorandum was matter of accounting placed upon the 
paper for the convenience of the drawer, and did not form part of 
the order to make payment addressed to the bank. State National 
Bank v. Dodge, supra. It is not like writing which enters into and 
forms part of the contract evidenced by the paper or embodied in it, 
such as was dealt with in Costello v. Crowell, 127 Mass. 293, 34 
Am. Rep. 367; Smith v. Burgess, 133 Mass. 511; Shaw v. Methodist 
Episcopal Society, 8 Mete. 223; Wheelock v. Frieman, 13 Pick. 165, 
168, 23 Am. Dee. 674, and similar cases cited by the plaintiff. 

Decisions have been in conflict with regard to the effect, as 
notice of wrongdoing, that a check, signed by an officer of a corpora- 
tion or by one in a fiduciary capacity, is payable to the officer or 
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trustee personally from a deposit of the funds of the corporation 
or trust estate. The consistent decisions of this court and the weight 
of authority establish that the form of such a check is not in itself 
notice of improper conduct sufficient to put the holder upon inquiry. 
Kendall v. Fidelity Trust Co., 230 Mass. 238, and cases cited at page 
241, 119 N. E. 861; Johnson, ete., Co. v. Langley Luncheon Co., 207 
Mass. 52, 92 N. E. 1035; Ashton v. Atlantic Bank, 3 Allen, 217; 
Whiting v. Hudson Trust Co., 234, N. Y. 394, 188 N. E. 33, 25 
A. L. R. 1470; Corporation Agencies, Limited, v. Home Bank of 
Canada [1927]A. C. 318; Empire Trust Co. v. Cahan, 47 S. Ct. 661, 
decided by the Supreme Court of the United States since this case was 
argued, which overrules Cahan v. Empire Trust Co. (C. C. A.) 9 F. 
(2) 713, cited by the plaintiff. 

The only infirmity in these. checks was Jackson’s intent to use 
the proceeds for his own and not for the purposes of the company. 
Their form is not sufficient evidence of that infirmity to show that 
the bank had knowledge of facts such that its action in dealing 
with them amounted to bad faith. G. C. ¢. 107, § 79. Nor is there, 
apart from this or taken with it, sufficient evidence that the de- 
fendant was other than bona fide holder in due course. Shawmut 
National Bank v. Manson, 168 Mass. 425, 47 N. E. 196. 

It follows that, upon the report and the case stated, the plaintiff 
has failed to establish bad faith on the defendant’s part, and that 
a decree must enter dismissing the bill with costs. 

So ordered. 


PAYMENT OF DEPOSIT TO ANOTHER THAN 
DEPOSITOR 


White v. Bank of Angola, New York Supreme Court, 223 N. Y. 
Supp. 508 


The administrator of a decedent’s estate brought an action 
against a bank to recover the amount on deposit in the bank to the 
eredit of the decedent at the time of his death. The defense was 
that the amount standing to the credit of the decedent was the 
property of his mother and that after his death the bank paid that 
amount to his mother. It was held that the bank had the right to 
set up this defense. 


Action by Charles A. White, as administrator, against Bank of 
Angola. On plaintiff’s motion to strike out portions of the answer as 
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sham and frivolous and for judgment on the pleadings. Motion 
denied. 

Charles A. White, of Buffalo, in pro. per. 

John L. Heider, of Buffalo, for defendant. 


CROSBY,.J.—This is a motion by plaintiff to strike out portions 
of the answer herein, for being sham and frivolous, and for judgment 
on the pleadings. 

The action is brought to recover the amount on deposit in defend- 
ant bank to the credit of decedent at the time of his death. The an- 
swer admits that the amount alleged in the complaint was on deposit, 
in the bank of defendant, at the time of decedent’s death, and that 
the same stood to the credit of decedent in an interest book issued to 
him, but alleged that, to the knowledge of defendant’s officers, the 
deposit was the property of the aged mother of decedent, who, for 
convenience in managing her affairs, arranged to have her deposit 
carried in the name of her son, the decedent, so that he might make 
withdrawals for her use. The defendant further alleged that, after 
the death of decedent, it paid out the money on deposit in decedent’s 
account to, and upon the order of, the mother, who was the true owner. 

The question involved is this, viz., Can a bank dispute its de- 
positor’s title? 

It has often been asserted by the courts that a bank cannot dispute 
its depositor’s title. Let us review some of those cases: 

German Sav. Bank v. Friend (Super. Ct.) 20 N. Y. S. 434. In 
this case Guttman made the deposit, Friend and House claimed the 
deposit by assignment, and Podrasky claimed it by reason of the 
claim that Guttman had stolen the money from him. Friend and 
House sued the bank to recover the amount of the deposit, and Pod- 
rasky was threatening suit. The bank brought the action against Gutt- 
man, the depositor, Friend and House who claimed the deposit by as- 
signment, and Podrasky, who claimed the amount of the deposit had 
been stolen from him by Guttman, to compel the various defendants 
to interplead among themselves and determine the true ownership of 
the fund. Plaintiff moved for a temporary injunction to restrain the 
various defendants from further prosecution of the bank pending the 
determination of this action brought by the bank. The case above 
cited is an appeal from an order denying the temporary injunction. 
The order denying the motion was affirmed upon the ground that, upon 
the motion, Guttman made an affidavit supporting the claim of Friend 
and House; and it also appeared that Podrasky’s claim that Guttman 
had stolen the money from him had been investigated by the grand 
jury and rejected. So, while the opinion in this case states that a 
bank cannot dispute its depositors’ title, about all the case decided 
was that a bank cannot dispute its depositors’ title when no one else is 
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making any substantial claim to the ownership of the deposit. 
Clark v. Saugerties Sav. Bank, 62 Hun, 346, 17 N. Y. S. 215. In 
the opinion in this case we find this language: 


“*It may be doubted whether a bank which has received money on 
deposit, and is sued for the money, can set up as a defense that the 
depositor was not the owner, at least, unless it proposed also to show 
that the person claimed to be the true owner has, in some legal way, 
asserted his claim to such money, or prosecuted the bank therefor, or 
taken some proceeding or action to enforce his claim to said deposit.’’ 


One wonders if this language means that a bank is justified in re- 
fusing payment to its depositor only in case some other alleged owner 
has actually commenced some legal proceedings against the bank to 
establish title to the deposit. Or is it sufficient excuse, to justify re- 
fusal to pay the depositor, that another has made a colorable claim? 

Lund v. Seamon’s Bank for Savings, 20 How. Prac. 461 (again in 
23 How. Prac. 258). In this case the bank defended against its 
depositor on the ground that the deposit was the proceeds of some 
securities belonging to another, which the depositor had wrongfully 
converted. We find this language in the opinion: 


‘‘No principle of law can, however, be found which permits a 
debtor for goods sold, or for money lent or deposited, to set up, as a 
defense against the claim of his creditor, that his title to the goods 
sold, or money lent or deposited, is defective or wrongful. That ques- 
tion is of no concern to the purchaser or borrower, unless the third 
party who claims to have been despoiled of his goods or money will 
proceed, by process of law, to enforce his rights. It can never be per- 
mitted that a debtor may volunteer, by plea or answer, the protection 
of the claims of those with whom he has had no dealings to defeat his 
liability for the performance of his contracts.’’ 


Here this inquiry arises: While a bank may not volunteer to pro- 
tect the claims of others to the money of its depositors, may it pro- 
tect itself against the attacks of a depositor whose deposit has been 
paid to another who was the true owner? 

On the other hand, we find cases that seem to hold that the de- 
positor of money in a bank is not in quite so invulnerable a position, 
in other words that even where the suit is one directly between the de- 
positor (plaintiff) and the bank (defendant), the bank may avail itself 
of the defense that it has paid the money to one having a good title. 

Parks v. Knickerbocker Trust Co., 1837 App. Div. 719, 122 N. Y. S. 
521. In this case Parks deposited money in defendant’s bank and 
took out certificates of deposit to ‘‘J. H. Parks, Treasurer.’’ The 
court held that the bank could successfully defend an action brought 
by Parks, on the ground that it had paid the money to the association 
of which Parks was the treasurer at the time of the deposit, by show- 
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ing that the money was really the property of such association. We 
find this language in the opinion: 


‘*Although the money was deposited by him [plaintiff] and the 
certificates issued in his name, the fact that payment has been actually 
made to the lawful owner is a good defense. Viets v. Union National 
Bank of Troy, 101 N. Y. 563 [5 N. E. 457, 54 Am. Rep. 743]; Van 
Alen v. American Nat. Bank, 52 Id. [N. Y.] 1.’’ 


The force of this decision, so far as it holds that payment of a de- 
posit to the true owner is a defense in a suit by the depositor, is some- 
what diminished by the fact that the certificates were issued to ‘‘J. H. 
Parks, Treasurer.’’ Indeed, the court says, in its opinion: 


‘‘The word ‘treasurer’ immediately following plaintiff’s name in 
each certificate is, of itself, significant,’’ ete. 


The case of Cooper v. Public Nat. Bank of New York, 208 App. 
Div. 430, 203 N. Y. S. 642, holds squarely that a bank may dispute 
its depositor’s title. This was a case in which plaintiff’s father owed 
the defendant bank a sum of money. The debt arose in this fashion: 
The father had a small account in the bank, and by mistake the bank 
credited to the account a considerable deposit made by another de- 
positor, whereupon plaintiff’s father dishonestly withdrew the full 
amount credited to his account (including that which had mistakenly 
been credited to his account) and closed his account. Thereafter the 
defendant charged to plaintiff’s account the amount of her father’s 
debt, contracted in this dishonest way, and was permitted to prove 
that the money deposited to the credit of plaintiff was in fact prop- 
erty of her father who owed the bank. 

The case of Schaeffer v. Erie Co. Savings Bank, 229 N. Y. 50, is 
not quite in point. It does not hold that a bank may dispute its de- 
positor’s title, but holds that the bank may not defend its depositor’s 
title against the attack of one who had an assignment of it, though 
the assignment was not in writing and the depositor was deceased. 

Schwab v. Schwab, 177 App. Div. 246, 163 N. Y. S. 246, is not in 
point. There the controversy over the ownership of a deposit came 
up between a man and his wife; the bank was not a party to the 
action. 

The following cases, which have also been studied, throw some 
light on the question: France Mill. Co. v. First Nat. Bank of Coble- 
skill, 188 App. Div. 645, 122 N. Y. 8S. 736; Jaffe v. Bowery Bank, 
31 Mise. Rep. 778, 65 N. Y. S. 210; Adams v. McCann (Super. Ct.) 
13 N. Y. S. 424; German Exch. Bank v. Commissioners of Excise, 
6 Abb. N. C. 394. See, also, Abbot’s Dig. of All the New York Re- 
ports (1900-1912) vol. 14 (Supp. vol. 1) p. 790; Roughan v. Chenango 
Valley Sav. Bank, 158 App. Div. 786, 144 N. Y. S. 508. 
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From a study of the foregoing cases and many others not herein 
cited, I have come to the conclusion that, while a bank may not volun- 
teer a defense of some outsider’s claim to its depositor’s money, never- 
theless that, when a substantial claim is made, by such outsider, to 
ownership of a deposit, so that the bank is placed in jeopardy by pay- 
ing to either the depositor or the outside claimant, the bank may pro- 
tect itself by requiring the rival claimants to litigate as between them- 
selves, or, having in good faith paid out the money to another than the 
depositor, may plead and prove, if it can, that it has paid to the 
true owner. 

Motion denied, without costs. 


SURVIVOR ENTITLED TO JOINT DEPOSIT 


In re Sanders’ Estate, Surrogate’s Court, Clinton Co., 223 N. Y. 
Supp. 588 


A short time prior to his death a depositor of a certain bank 
sent for the cashier of the bank and told the latter that he wished 
to transfer his deposit to his wife. He directed the cashier to 
make the account a joint account payable to either party or the 
survivor. The cashier wrote inside the bank book a statement that 
the account was payable to the depositor’s wife and also the de- 
positor. He also marked the book with the words ‘‘Payable to 
either party or survivor,’’ using for that purpose a rubber stamp 
used by the bank on joint accounts. Upon the death of the de- 
positor it was held that the account had been transferred to a 
joint account even though the depositor had not executed a written 
order for the transfer, as there was no statutory requirement or 
no rule of the bank requiring an order for such a transfer to be 
in writing. It was further held that the transfer had been ac- 
complished even though the words used by the cashier for the 
purpose of making the account payable to either the depositor or 
his wife or the survivor did not conform exactly to the wording 
prescribed by statute for use in connection with joint accounts, 
since the words used by the cashier constituted a substantial com- 
pliance with the statutory requirement and the evidence clearly 
indicated the depositor’s intent to transfer the deposit. In ac- 
cordance with these holdings the depositor’s widow was held to be 
entitled to the deposit in question. 


In the matter of the judicial settlement of the estate of George 
‘Sanders, deceased, involving title to a bank account in the name of 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 355. : 
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the decedent and the administratrix, individually. Decree in ac- 
cordance with opinion. 

Booth & Booth, of Plattsburgh (Robert C. Booth, of Plattsburgh, 
of counsel), for administratrix Mina J. Sanders. 

Horatio W. Thomas, of Keesville, for contestants Charles H. 
Sanders and others. 


HARRINGTON, 8.—By a stipulation filed by the attorneys for 
the respective parties herein, all objections to the accounts of the ad- 
ministratrix as filed were withdrawn, except the objection to the 
failure of the administratrix to include as part of the assets of the 
estate the sum of $3,963.54, deposited in an interest account, No. 
1263, with the Bank of Au Sable Forks, a state bank at Au Sable 
Forks, N. Y., in the name of ‘‘Geo. A. Sanders or Mrs. Geo. A. 
Sanders, payable to either party or survivor.’’ The parties mentioned 
in said bank account are, respectively, the decedent and the adminis- 
tratrix herein. 

The evidence indicates that from November 20, 1915, to January 
12, 1926, the bank account in question was in the name of ‘‘Geo. A. 
Sanders’’ only. On the latter date the cashier of the Bank of Au 
Sable Forks, Mr. Victor K. Moore, called upon Mr. Sanders at his 
home, and at his request. The testimony indicates that Mr. Sanders 
was a very sick man upon this occasion, suffering from typhoid fever, 
but there is no evidence to indicate that he was in anywise incom- 
petent to understand the nature of the business being transacted by 
him. In fact, the testimony of his attending physician, who was pres- 
ent on this occasion, was that there was nothing in the actions or con- 
versation had by him with Mr. Sanders on that date to indicate that 
he was not in complete control of his mental faculties. 

After explaining to Mr. Sanders that he had come there at his 
request, Mr. Moore asked him the nature of the business transaction 
which he wished to discuss with him. Mr. Sanders then indicated to 
Mrs. Sanders that he desired to have brought to him the bank book 
in question. The same was so brought to him, and he then said to 
Mr. Moore, in substance, as follows: 


‘‘T am a very sick man; I hope to get well, but I would like this 
book fixed so that the deposit can stand in my wife’s name—in other 
words, I want to make this transfer over to her.’’ 


Mr. Moore then explained to him the effect of transferring this 
bank account as he believed Mr. Sanders wished it to be transferred ; 
namely, that by making it a joint account it would be payable to either 
or the survivor of either, either one of them could withdraw any part 
or all of the balance in the bank book during their lifetime, and upon 
the death of either the survivor could withdraw the entire balance. 
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He then asked Mr. Sanders if that was the way he wanted the account 
transferred, and Mr. Sanders replied in the affirmative. Mr. Moore’s 
testimony was to the effect that he was very positive that he had ex- 
plained the matter two or three times to Mr. Sanders, to be sure that 
he understood the nature of the transaction, and was satisfied that 
Mr. Sanders did understand it and requested that it be so accom- 
plished. Mr. Moore then wrote on the inside page of the bank book 
the following: 


‘This book is payable to Mrs. Geo. Sanders also 
His 
‘‘Jany 12—1926 Geo Sanders, 
Mk 


“Wit 
‘“*V. K. Moore’’ 


Mr. Moore then testified as follows: 


‘*That transaction was all done as I held the book in my hand and 
sat by his bedside. After he had made that transfer, he said to me 
further, ‘As soon as I get well, I would like you to come back here, 
because I wish my farm to be disposed of and the effects of the farm 
to be disposed of otherwise, but this in the bank book is for Mina.’ 
I closed up the transaction. After I had written what he asked me to, 
I told him what I had written; he made an X, and he touched the 
pen, and I write his name as it appears there.’’ 


Mr. Moore further testified that he explained to Mr. Sanders that 
at the bank they had a rubber stamp which the bank officials used on 
such accounts, marking such books ‘‘Payable to either party or sur- 
vivor,’’ and that he again explained to Mr. Sanders the legal effect of 
an account in such form. When the transaction was completed, Mr. 
Moore returned the book to Mrs. Sanders at the request of Mr. Sanders. 
On the same day it appears that Mr. Moore placed this stamp above 
referred to on the bank book and made the same entry on the ledger 
account at the bank. 

In the forenoon of January 13, 1926, in a conversation between 
Mr. Sanders and Mr. Milton Hamilton, who was assisting in caring 
for Mr. Sanders, Mr. Sanders said to Mr. Hamilton: ‘‘I have made 
over my bank account to my wife, Mina.’’ Mr. Sanders died that 
afternoon. 

On January 19, 1926, Mrs. Sanders withdrew the said sum of 
$3,963.54 from this account and deposited it in the same bank to the 
eredit of herself alone. 

As above indicated, it appears that Mr. Sanders did not actually 
sign the memorandum written by Mr. Moore in the bank book, for 
there is no writing therein indicative of the mark of the decedent. 
Presumably, Mr. Sanders may have touched the pen, but the scrivener 
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omitted to make the mark. However, there is nothing in the rules of 
this bank as printed in the bank book in question, nor is there any 
statutory requirement that the order of a depositor in such a bank 
account, transferring the same to a joint account, be written. Un- 
doubtedly written orders duly executed by the depositor should be 
commended, as such practice would greatly assist in establishing the 
intent of the depositor. But, when the proof is as positive as it is in 
this case with reference to the direction of the depositor as to the 
manner desired of transferring his bank account, I believe such proof 
is sufficient to consummate the transfer, without the necessity of a 
duly executed order to this effect by the depositor, in the absence of 
any banking rule or statute requiring such a written order. 

What then is the legal effect of the transfer of this bank account 
as thus made? The statutory requirements with reference to the 
form of joint bank accounts as applicable to the case in question are 
to be found in section 148 of the Banking Law, which among other 
things provides as follows: 

‘*When a deposit shall have been made by any person in the name 
of such depositor and another person and in form to be paid to either, 
or the survivor of them, such deposit thereupon and any additions 
thereto made, by either of such persons, upon the making thereof, 
shall become the property of such persons as joint tenants, and the 
same, together with all interest thereon, shall be held for the exclusive 
use of the persons so named, and may be paid to either during the 
lifetime of both, or to the survivor after the death of one of them; 
and such payment and the receipt or acquittance of the one to whom 
such payment is made, shall be a valid and sufficient release and dis- 
charge to said bank, for all payments made on account of such deposit 
prior to the receipt by said bank of notice in writing signed by any 
one of such joint tenants, not to pay such deposit in accordance with 
the terms thereof.’’ 

While the words used by. the cashier of the bank for the purpose 
of making this account payable to either Mr. Sanders or his wife, or 
the survivor of them, do not conform exactly to the wording prescribed 
by the statute, it would seem that they constitute a substantial com- 
pliance therewith, at least to the extent of indicating the apparent 
intent of the decedent. Mr. Moore testified that the stamp used by 
this bank with the words thereon, ‘‘Payable to either party or the 
survivor,’’ was so used only when it was the intention of the parties 
that the account should be payable to either of them or the survivor 
of them. No evidence was offered by the contestants to indicate that 
Mr. Sanders did not intend the account to be as above mentioned. 
The evidence offered by the petitioner conclusively establishes that Mr. 
Sanders did intend that his wife should be entitled to all of this ac- 
count if she survived him, and that during his life either of them 
could draw upon the account. His conversation on the day of his 
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death with Mr. Hamilton, in which he told him that he had made 
over his account to his wife, further indicates his intention in this 
matter. This case is therefore not like many cases of record, es- 
pecially Matter of Fonda’s Estate, 206 App. Div. 61, 200 N. Y. S. 
881, and Hayes v. Claessens, 189 App. Div. 449, 179 N. Y. S. 153; 
202 App. Div. 762, 196 N. Y. S. 312, modified 234 N. Y. 230, 137 
N. E. 313, where there was no evidence, outside of the form of the 
account itself, to indicate the intent of the depositor, and the form 
of the account itself was not such as to comply with the statutory 
form above mentioned. In this case we not only have the form of the 
account substantially in the same form as prescribed by the statute, 
but we have uncontradicted evidence that the actual intent of the 
decedent in making the transfer as mentioned was for the purpose of 
making Mrs. Sanders the sole owner thereof if she should survive the 
decedent. I believe the evidence offered by the administratrix is there- 
fore sufficient to establish title in her to the bank account in question. 
Marshall’s Will v. Brown, 217 App. Div. 229, 232, 216 N. Y. S. 673; 
Havens v. Havens, 126 Mise. Rep. 155, 213 N. Y. S. 230, affirmed with- 
out opinion, 215 App. Div. 756, 213 N. Y. §. 818. 

I, therefore, determine that the title to the bank book in question 
and the deposits evidenced thereby was, upon the death of the de- 
cedent, the sole property of the administratrix herein, and that it is 
not necessary for her to account for the same as a part of the assets 
of the estate of the decedent in this proceeding. Prepare decree ac- 
cordingly. 


ASSESSMENT AGAINST CAPITAL STOCK OF 
NATIONAL BANK HELD VALID 


People ex rel. First Nat. Bank of Olean v. Breder, New York Supreme 
Court, 223 N. Y. Supp. 579 


The First National Bank of Olean brought a proceeding to re- 
view an assessment of its capital stock under the Tax Law of the 
state of New York. It appeared that in making the assessment the 
value of the bank’s real estate was included in the valuation of 
its shares of capital stock, and that the bank’s real estate was 
assessed as well as the shares of capital stock. The bank contended 
that the assessment was void and illegal because it required the 
bank to pay a tax on its real estate and also required the same 
real estate to be considered in determining the value of its shares 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1245. 
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of stock, while it was not required that real estate of holders of 
moneyed capital coming into competition with the business of 
national banks should be taken into consideration in arriving at 
the value of such competing capital for assessment purposes or 
that such real estate should be assessed separately against the hold- 
ers. It was decided that the assessment in question could not be de- 
clared illegal and void in the absence of proof that the method of 
assessing the value of competing moneyed capital stock was not 
the same as the method of assessing the value of National bank 
stock. 


Proceeding by the People of the state of New York, on the relation 
of the First National Bank of Olean, against Charles Breder and 
others, as assessors of the City of Olean, and constituting the Board 
of Assessors of said city, and another, to review a tax assessment 
against its capital stock. Application to have assessment declared 
illegal and void denied. 

Creighton S. Andrews, of Olean, for relator. 

Patrick 8. Collins, of Olean, for respondents. 


LYTLE, J.—The relator, a banking corporation organized under 
the National Bank Act of the United States, seeks to review an assess- 
ment of its capital stock for the year 1925, as determined pursuant to 
section 24 of the Tax Law of the state of New York, as amended by 


Laws 1922, ce. 603. It appears that in making the assessment there 
was included in the valuation of the real estate of the relator, and 
that, in addition to the assessment of said shares of capital stock, said 
assessors did on said roll assess against the petitioner the same real 
estate, although such real estate was once considered in arriving at the 
assessed value of its shares of capital stock. 

The relator contends that such assessment of its shares of capital 
stock so made as aforesaid is void and illegal, as it violates section 
5219 of the Revised Statutes of the United States (U. 8S. Comp. Stat. 
§ 9784; Barnes’ Fed. Code, § 9256), firstly, because real estate of 
holders of other moneyed capital in the hands of individual citizens of 
the state coming into competition with the business of national banks 
is not required by said statutes to be taken into consideration in ar- 
riving at the value of such competing capital for assessment purposes, 
and is not again assessed, or required to be assessed separately against 
the holders thereof; secondly, because the national bank, upon pay- 
ment of its tax, is exempt from further taxation only to the extent of 
its mortgages, judgments, and other choses in action, and its personal 
property, the value of which entered into the value of the shares so 
assessed, while other moneyed capital coming into competition with 
the business of national banks, upon payment of its tax, is exempt 
from all other taxes on its moneyed capital, including real estate, if 
any, the value of which may have entered into the assessed value of 
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such competing moneyed capital, and by reason of the premises unjust, 
unreasonable, and illegal discrimination is made against national 
banks and in favor of the holders of other moneyed capital; and, 
thirdly, that for the above reasons the statutes of the state of New 
York require one method of assessment of shares of capital stock in 
national banks, and another and different method of assessment of 
competing moneyed capital, resulting in unjust discrimination. 

Section 5219 of the Revised Statutes of the United States pre- 
scribes the full measure of the power of the state to impose taxes upon 
national banking associations or their shareholders. Any assessment 
not in conformity therewith is unauthorized and invalid. After the 
decision in People ex rel. Hanover Nat. Bank of City of New York v. 
Goldfogle, 234 N. Y. 345, 137 N. E. 611, holding the then existing 
provisions of the Tax Law imposing a tax on the value of shares of 
national banks invalid, because discriminatory in favor of competing 
moneyed capital, and because bank shares were taxed at greater rate 
than competing moneyed capital, Congress amended section 5219 of the 
United States Revised Statutes, permitting the states to tax shares of 
national banks at the locations therein specified in any one of three 
methods. The first method, which is the one availed of by the state 
of New York, was covered by a provision reading as follows: 

‘*(b) In the case of a tax on said shares the tax imposed shall not 
be at a greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such state coming into competition with 
the business of national banks: Provided, that bonds, notes, or other 
evidences of -indebtedness in the hands of individual citizens not em- 
ployed or engaged in the banking or investment business and repre- 
senting merely personal investments not made in competition with 
such business, shall not be deemed moneyed eapital within the mean- 
ing of this section.’ 


Thereafter the Legislature of the state of New York, by chapter 
897, § 5, of the Laws of 1923, amended section 25 of the Tax Law for 
the purpose of subjecting moneyed capital in the hands of private 
banks and bankers and individuals, and being used in competition 
with the business of national banks, to the same taxation which was 
imposed upon shares of said national banks. The constitutionality of 
this latter enactment of the Legislature has been upheld in People 
ex rel. Pratt v. Goldfogle, 242 N. Y. 277, 151 N. E. 452. 

It is now contended that a discrimination exists between the taxa- 
tion of national banks and the taxation of other competing moneyed 
capital, since the real estate of the national banks is subjected to taxa- 
tion twice, once as real estate of the bank, and again as part of the 
capital stock, surplus, and undivided profits of the bank, while the 
real property of the owner of competing moneyed capital, such as a 
private banker, is subjected to taxation once. ' 
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The relator contends that, in assessing and ascertaining the value 
of competing moneyed capital, when real estate is included in de- 
termining the value of such competing moneyed capital, in that event 
said real estate is exempt from any further tax as real estate, and 
that, when real estate is not included in determining the value of 
competing moneyed capital, such real estate is then subject only to 
the real property tax. The relator, however, offers no proof in law 
or in fact that the method of assessing the value of competing moneyed 
capital is not the same as in assessing the value of shares of stock of 
national banks. The real estate of competing moneyed capital, al- 
though not specifically so declared by statute, is subject to the pro- 
visions of moneyed capital tax and real estate tax, if such real estate is 
used as capital in competition with the business of national banks, to 
the same extent as real estate and moneyed capital in hands of na- 
tionl banks. 

The real estate of competing moneyed capital, when ineluded in 
determining its value, is not exempt from further taxation as real 
estate. Section 25-c of the Tax Law (as added by Laws 1923, e. 897, 
§$ 8) does not grant any such exemption on real estate. The provisions 
under the Tax Law for the taxation of shares of national banks and 
competing moneyed capital enacted in 1923, by chapter 897, have now 
been repealed. Laws 1926, ec. 286. Any further legislation under sec- 
tion 5219 of the United States Revised Statutes may further clarify 
the question raised by the relator, so as to express the clear intent of 
the legislators. 

In view of the premises, it necessarily follows that the relator’s 
application to have the assessment herein declared illegal and void is 
hereby denied. 





DEPOSITOR RECEIVING INTEREST AND 
BONUS NOT PROTECTED BY DE- 
POSITOR’S GUARANTY ACT 


State ex rel. Spillman, Atty. Gen., v. Security State Bank of Eddy- 
ville, Supreme Court of Nebraska, 214 N. W. Rep. 293 


Where a bank, upon receipt of a deposit, issues a certificate of 
deposit providing for payment of 5 per cent. annual interest, and 
where, by an understanding between the bank and the depositor, 
the bank pays a bonus in addition to interest at 5 per cent., the 


NOTE — For similar decisions see Banking ‘Law Journal Digesc “(Third 
Edition) § 330. 
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transaction does not constitute a deposit within the meaning of the 
Nebraska bank depositors’ guaranty act, but is a mere loan of 
money to the bank. 


Action by the State, on the relation of O. S. Spillman, Attorney 
General, against the Security State Bank of Eddyville, of which J. F. 
Cleary was appointed receiver, and in which the Commonwealth Life 
Insurance Co. presented a claim against the depositors’ guaranty 
fund. From a judgment disallowing the claim against the guaranty 
fund, the claimant appeals. Affirmed. 

Jackson B. Chase, of Omaha, for appellant. 

Horth, Cleary & Suhr, of Grand Island, and C. M. Skiles, of 
Lincoln, for appellee. 


DEAN, J.—The district court of Dawson county disallowed a cer- 
tain claim of the Commonwealth Life Insurance Co., hereinafter called 
claimant, against the depositors’ guaranty fund for $5,351.86, with 
5 per cent. yearly interest, from January 1, 1923, for money deposited 
by claimant in the lately failed Security State Bank of Eddyville, 
hereinafter called the bank. From this disallowance of its claim an 
appeal has been prosecuted by claimant. 

It appears that there was an arrangement between the claimant 
and the bank by which assistance was to be rendered by the bank’s 
officers to the claimant’s agents, in the Eddyville vicinity, to procure 
life insurance for claimant and, in consideration of such assistance, 
the claimant was to maintain certain of its deposits in the bank. 

In behalf of the state the Attorney General argues that, during 
the period in which the transactions happened out of which the claim 
arose, there was a ‘‘fraudulent agreement between the officers of the 
bank and the officers of the insurance company for interest in excess 
of 5 per ecent., by reason whereof the funds left with the bank con- 
stituted a loan and not a deposit.’? And the district court so found 
and decreed by its judgment. While the claim was allowed as a gen- 
eral claim against the receiver of the bank, the claimant was not, of 
course, reimbursed from the depositors’ guaranty fund. Hence this 
suit. 

George C. Gage was a bank examining agent for the bank receiver 
and he testified that the bank records disclosed that a bank certificate 
of deposit for $500, dated on or about April 30, 1921, was issued to 
claimant, and that, under the same date, an expense item of $3.75 was 
charged to the bank in suit, and that this $3.75 item represented excess 
interest which was paid by the bank to claimant for the deposit. He 
testified that the bank records showed other like instances. In cor- 
roboration of his statement the witness produced a letter from M. 
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Goldsmith, claimant’s agent, written on claimant’s letter head, to the 
cashier of the bank. The letter follows: 


*‘April 30th (1921). 
‘‘Mr. Robert O’Meara, Security State Bank, Eddyville, Nebr.— 
Dear Friend Bob: Attached please find check for $500 for which 
please send the company a C/D bearing 5% and a draft for the 
additional interest $3.75. Mr. Parker promised me another $500 at 
least next week and I will send it then. Trusting this will meet with 
your approval and I will get the rest as fast as possible. 
“‘Yours truly, [Signed] Milton Goldsmith.’’ 


Gage also testified that another certificate of deposit for $1,000, 
dated March 14, 1921, was issued to claimant and, under the same 
date, an expense item of $7.50 was charged to the bank, and this $7.50 
item represented excess interest paid by the bank for the deposit. In 
this he was corroborated by a letter from Goldsmith to the cashier of 
the bank. The letter follows: 


*‘Mareh 14th, 1921. 

‘““Mr. Robert O’Meara, Security State Bank, Eddyville, Nebr.— 
Dear Friend: On your business mailed into the office for which I 
thank you I notice that you have made an error on two of the applica- 
tions and I enclose them for you to make the corrections. Frank 
Duggins, age 34, rate $39.84, and you charged him the disability twice 
and you will please refund him $1.78 as the disability is included in 
the rate book at the stated age. James C. O’Meara, age 32, rate 
$38.33, and you charged him at the age 35 also charging him the dis- 
ability twice and you will see that his rate should be $38.33, so you 
will please refund him the difference between $40.65 and $38.33 which 
is $2.32 plus $1.72 which is the disability charged twice making a 
total refund to him of $4.04. 

‘‘T am also inclosing our draft No. 36785 for $1,000 and you will 
please send in a C/D for $1,000 at 5% and a draft for $7.50 making 
the interest 64 as per our arrangement. I will see you a week from 
today and trust that you will have a nice line for me to work on. 
Again thanking you for the business written this week I beg to remain, 

‘‘Yours truly, [Signed] M. Goldsmith, 
‘‘District Agent.’’ 


Robert O’Meara, cashier of the bank, testified that Goldsmith was 
the first man with whom arrangements were made whereby he, the 
cashier, was to write insurance for claimant on a commission basis, 
and that the arrangement was that claimant would deposit the money 
received for insurance premiums and that it was to be left in the bank. 
But he testified that some of this money was sent to the bank from 
Omaha and some was deposited personally by Goldsmith. But it is 
contended that Goldsmith was not an authorized agent of the claimant, 
Mr. Uehling, however, former president of the Commonwealth Life 
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Insurance Co., testified that any business relations between the Com- 
monwealth and the bank might have been instigated by Goldsmith, 
and that after Goldsmith had made some overtures and negotiated 
some business it was taken up with the Omaha office. He denied that 
there was any agreement made with the bank by which they were 
to receive more than 5 per cent. interest, but, apparently on reflection 
on this point, Mr. Uehling testified : 


‘*Q. There might have been, however, Mr. Uehling, without your 
knowledge?. A. There might have been; yes, sir.’’ 


Counsel for the bank, on page 49 of his brief, argues: 


‘Even though by some strange process of reasoning this alleged 
excess interest agreement upon which the receiver so confidently relies 
could be considered in force down to the closing of the bank, such fact 
would not change the rights of this claimant in the slightest particular. 
Because the evidence shows that no excess interest was paid after 
June, 1921, and said section (8008) prohibits the paying of excess 
interest and not the mere request or agreement for excess interest.’’ 


But the letter written by Goldsmith to the cashier of the bank, 
“after June, 1921,’’ appears to bear directly on the facts before us 
and it is apparently inconsistent with the argument of counsel. The 
letter follows: 


February 2d, 1922. 

‘““Mr. Robert O’Meara, Eddyville, Nebr—Dear Bob: Your letter 
of the Ist at hand and contents noted and I did not write to you to 
try to make you sore or anything of that nature, but to try to get 
you to see the position the company is in when they make deposits 
with banks. The company does not want any bank to use any of their 
own funds to finance our premium notes and they want to deposit 
with each bank an equal amount of money for each note taken and 
they are willing to do that. Now in regard to the deposit out there 
which is more than what the notes amount to. I did not threaten to 
draw this money, but I did say that the company was liable to draw 
it and would not feel that they should renew it all. We aim to do 
business on the square and will do it that way or not at all and the 
company will keep on adding to your deposit as we do business and 
as you stated there is business to be had out there and I would like to 
come out and work with you and place in your bank a cash deposit 
of equal amount for the notes taken. It is true that the business we 
have written out there will need some attention and we surely want 
you to attend to it and want to keep on such terms with you and 
your bank that you will be glad to do it and we can do enough busi- 
ness out there to make this deposit reach the $10,000 mark if you 
will work with me. 

‘*Please wire me at my expense if you will work with me out there 
next week and the notes taken will be offset by a cash deposit from the 
company. I am having Mr. Uehling sign this letter also, so that you 
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will know the company is aware of the promise I am making you. 
Hoping to receive this wire not later than tomorrow, I beg to remain, 
‘*Yours very truly. 
‘*(Signed|] F. J. Uehling, President. 
‘*{Signed| M. Goldsmith, District Agent.’’ 


It will be noted that in the above letter of February 2, 1922, Mr. 
Goldsmith was the intermediate agent, the go-between, in making the 
unlawful arrangements with the bank for excess interest, and he wrote 
to the cashier of the bank, O’Meara, to assure him, as such official, that 
he does not want to make him ‘“‘sore or anything,’’ but only wanted to 
get the cashier ‘‘to see the position the company is in when they 
make deposits with banks’’ and that claimant wanted to keep on such 
terms with the bank as would be profitable to both. And this letter, 
in token of its verity, as having been inspired by the claimant, is 
countersigned by F. J. Uehling, its president. 

Mr. J. R. Paisley, president of the International Life Insurance 
Co., sueceeded Mr. Uehling as president of the claimant company in 
January, 1923, and from his evidence, on defendant’s part, it appears 
that there was a consolidation of the claimant company with the 
Standard Life Insurance Co., and ‘‘a subsequent merger into the 
International Life Insurance Co.,’’ whereby the International acquired 
all of the assets of the Standard, ‘‘including the claim against the 
Eddyville bank.’’ He denied that excess interest or a bonus over 5 
per cent. on deposits was ever received by claimant to his knowledge 
‘‘unless it was by some error in the accounting,’’ and that no fraudu- 
lent agreement was entered into between the company and the bank 
while he was its president, nor prior to that time, ‘‘that we have any 
record or knowledge of.’’ On this feature of the case Mr. Paisley 
testified that he had it in mind that it was not advisable to make 
any deposits in Nebraska banks ‘‘on a collateral agreement (because 
they) would not be entitled to payment out of the guaranty fund.’’ 
The evidence of this witness was somewhat evasive and mostly nega- 
tive in character. 

Robert O’Meara was not only an unwilling witness, but he was 
positively hostile in his attitude toward the state. In respect of the 
time and the facts surrounding the transactions, in regard to the pay- 
ment of excess interest on the $500 deposit and the $1,000 deposit, 
and the relations of the bank with the claimant generally, his evidence 
follows: 

‘‘And you wrote them a C. D. for $1,007.50, didn’t you? A. If 
the records show that I did; yes. Q. And on the same day you 
charged $7.50 to the expense account of the bank, didn’t you? 
A. Probably did. * * * Q. What does it say there,—well, it is charged 
to expenses, isn’t it? A. Yes; but it is interest on deposit; that isn’t 
concealing anything, is it? Q. Is that the expense account there? 





950 THE BANKING LAW JOURNAL 


A. That’s the expense account right there. Q. And did you charge 
interest to expense? A. Yes, sir. Q. You do? A. Yes, sir. Q. And 
when you issued them a cashier’s check for $3.75; what did you 
charge that to? A. Charged it to expense. Q. And when you charged 
$100 attorney’s fees to expenses, what was that for? A. That’s ex- 
penses. Q. What expense,—what attorney did you pay it to? * * * 
Q. You resent the inference that you have charged certain things to 
something other than for what they were paid, don’t you, Mr. 
O’Meara? A. No, sir. Q. You did charge the bank with $100 at- 
torneys’ fees? A. Yes, sir. Q. And that was commission, wasn’t it? 
A. No, sir. Q. What attorney was it paid to? <A. I don’t know. 
Q. It wasn’t paid to any attorney? A. It was paid to Joe Mutchie. 
Q. Is he an attorney? A. I don’t know whether he is or not. Q. You 
know he isn’t, don’t you? A. He is no attorney. Q. Then, why did 
you charge it to attorney’s fees? (No answer.)’’ 


On the cross-examination, he further testified : 


**Q. Now, you say that when you first commenced doing business 
with Goldsmith he and you entered into an agreement whereby your 
bank was to pay a bonus of 14 per cent. on certain moneys placed in 
the bank on time deposit? A. Yes, sir. Q. Was that agreement for 
that bonus entered into with Goldsmith? <A. Yes, sir. * * * Q. What 
was your understanding as to who was to get this bonus? <A. Well, 
I didn’t really know who was to get it; I put it in the time certificates 
and he (Goldsmith) took the certificates with him; I don’t know who 
was to get it, whether he got it or whether the company got it. Q. But 
your agreement was with him, was it? A. Yes. Q. That you would 
pay a bonus? A. Yes. Q. Did he ask you to put it in the certificate? 
A. Yes; he asked me to put it in the certificate. Q. Now, as a matter 
of fact, the bonus was paid sometimes by cashier’s checks? <A. I sup- 
pose it was.’’ 


Elsewhere in his ecross-examination, O’Meara, who was the de- 
fendant’s leading witness, testified that the account herein, from its 
beginning until its close, ‘‘figured out 43 per cent.’’ But this evidence 
is not borne out by the record and is so at variance with other evi- 
dence of this witness that it is not entitled to credence. 

Where money purporting to be a deposit is placed in a state bank, 
for which the bank issues and delivers to the purported depositor cer- 
tificates of deposit in terms providing for payment of 5 per cent. 
annual interest, and where, by an understanding between the parties, 
the bank pays to such person a bonus above the lawful rate of 5 per 
cent. interest, such transaction does not constitute a deposit within the 
meaning of the bank depositors’ guaranty act, but is a mere loan of 
money to the bank. Comp. St. 1922, § 8008; Iam: v. Farmers’ State 
Bank, 101 Neb. 778, 165 N. W. 145. 

The state cites section 39, ec. 191, Laws 1923, which became effective 
April 7, 1923. The claimant contends that to apply this act to the 
facts before us would give it a retroactive effect. But we do not find 
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it necessary to invoke section 39 in the decision of the present case, 
hence we do not decide the objection interposed by counsel. We have 
repeatedly held that cases which involve an interpretation of the de- 
positors’ guaranty law appear to be such that each case must, in large 
part at least, be determined by the facts surrounding the individual 
ease. And in the present case it seems clearly to appear that the law 
in question was violated, and that the judgment of the trial court 
is without reversible error. The judgment is therefore 
Affirmed. 





BANK NOT LIABLE IN PAYING CHECKS ON 
FORGED INDORSEMENT 


Showers v. Merchants National Bank, 23 Schuylkill Legal Record 345 


Ordinarily, a drawee bank which pays a check on which the 
payee’s indorsement is forged will not be allowed to charge the 
amount against the depositor’s account and must stand the 
loss itself. This rule does not apply, however, where the drawer 
is negligent in giving his check to a person who he has reason to 
believe will make fraudulent use of it and refuses to deliver the 
check to the bank at the’ time of notifying it of the forgery. 


A. D. Knittle and G. H. Gerber, for plaintiff. 
J. L. Stauffer and G. M. Roads, for defendant. 


KOCH, J.—The plaintiff resides in the city of Pottsville. On 
December 18, 1922, he was called upon by one A. B. Lamb and bought 
from him as agent for one S. H. Lindsay five hundred shares of stock 
in the Wenstone Rubber Products Co. at two dollars per share, par 
being one dollar a share. In part payment the plaintiff made out his 
check for $500 on the defendant bank, payable to the order of ‘‘Wen- 
stone Rubber Co.’’ and handed the check to said A. B. Lamb as agent 
for Lindsay. On the 28th of December, 1922, the plaintiff negotiated 
to buy one thousand more shares of said stock and drew his check 
on said bank for $700 in part payment thereof making his check pay- 
able to the order of ‘‘Wenstone Rubber Co., E. E. Wendell, Jr., Sec. 
& Treas.,’’ and handed the check to a man whose name he is unable 
to recall. 

The Wenstone Rubber Products Co. is a Delaware corporation 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 430. 
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with an office in Chicago, Ill., and another office in Chippewa 
Falls, Wis. 

Both of said checks were put in process of collection by being first 
deposited in one or more Philadelphia banks, the first check being 
indorsed ‘‘Wenstone Rubber Co., S. H. Lindsay,’’ and the second 
being indorsed ‘‘Wenstone Rubber Co., S. H. Lindsay’’ and ‘‘J. D. 
Kline.’’ Showers had carried on his negotiations at different times 
for the purchase of the stock with S. H. Lindsay, A. B. Lamb, J. D. 
Kline and another man. Showers had his bank book balanced on 
the 9th of January, 1923, and when he examined the second of said 
checks he saw that the endorsement was not in the handwriting of 
E. E. Wendell, and concluded that the indorsement on each of the 
checks was a forgery. The indorsement on a second check was surely 
not made in the name of the payee on the check. Showers personally 
notified a clerk in the bank within several days that he would ‘‘Never 
stand for that indorsement on those checks’’ and said, ‘‘I am going to 
hold you responsible for the indorsement on the checks because they 
are not properly indorsed.’’ But, notwithstanding these facts, he drew 
a check for $300 on the 22nd of January, 1922, in favor of S. H. 
Lindsay and handed it to him personally in Philadelphia, and drew 
two additional checks on the Ist of February, 1923, the one for $500, 
payable to the order of ‘‘S. H. Lindsay, Wenstone Rubber Co.,’’ and 
the other for $1,000, payable to the order of ‘‘S. H. Lindsay, Wen- 
stone Rubber Co.,’’ and mailed them to Lindsay at his office in Phila- 
delphia. Showers had his bank book balanced again about the 13th 
of February, 1923, and found these last two checks charged against 
his account. These checks had also been put in process of collection 
by being first deposited in Philadelphia banks, both having been in- 
dorsed ‘‘S. H. Lindsay”’ and ‘‘J. D. Kline.’? When Showers ex- 
amined these last two checks he concluded that the indorsements 
thereon were also forged and he notified the defendant bank of the 
fact between the 13th and 18th of February, 1923. He has never 
reecived any of said stock. His attitude in notifying the bank and 
making his demand on it appears in the following excerpts from 
his testimony: ‘‘Q. State whether you demanded a return of this 
from the bank. A. I demanded it personally, yes; not the first time, 
see; I demanded it the second time, as soon as I got the checks out, 
demanded the money. And they says to me, ‘Fetch the checks in 
and give them to us and we will get your money back at the Phila- 
delphia bank.’ I says, ‘I have got no money in a Philadelphia 
bank. Here is where I have my money deposited; but if you give me 
security for these cheeks I will give you these checks.’ And they 
never gave me security, at least they says to me, ‘Fetch them in and 
we will give you security.’ And I fetched the checks and took them in 
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to them, and they says and I says, ‘I got these checks here now. Have 
you got the security?’ And they says, ‘What security do you want?’ 
And I said, ‘Count the twenty-seven hundred dollars out, and that is 
my security.’ anda they says, ‘We can’t do that.’ Well, I says, ‘Then 
I guess we will have to sue for the money, if we can’t get it any 
other way.’’’ Showers had all the checks with him when this con- 
versation was had. Quoting from him again, he testified: ‘‘Mr. 
Marshall (that was the cashier of the bank) said, ‘Will you let me 
see them?’ I says, ‘You can look at them but I will hold them in my 
hands.’ I says, ‘You will never get them in your hands; I will hold 
them myself. But you can look at them, but I will hold them in my 
hands.’ Q. What else, if anything, was said? <A. That was all. 
After he looked at them I walked out. Q. And you wouldn’t give 
them to him to hold in his hands? A. Oh, no. Q. You held —. A. 
Sure, I held them in my own hands. If I give them to them I never 
see them any more. When they get them they give me security for 
them checks, when I give them check over. But they never offered 
security to me for them. Q. Did you say you demanded security for 
them, or what was that? A. I give them plenty of time to bring 
me —. Q. No; what you said; not what you tried to do. A. I didn’t 
ask them for no security at all that time. That was done. And |] 
says I walked out of the bank, didn’t I? Q. Didn’t ask for any 
security at that time, but you walked out of the —. A. Before I —. 
Q. Answer the question. The Court: He said he didn’t. A. They 
didn’t ask for the checks; they only asked for to see the checks. 
Q. Why did you make that statement that they didn’t ask for the 
checks? What made you make that statement? A. Because they 
didn’t ask for the checks. Furthermore, they wouldn’t have got the 
checks till they give me security for the checks. Q. Why did you 
refuse to give them —. A. What? Q. Why did you refuse to give 
them and say you would hold them in your hands? A. Oh, because 
I never give anything out of my hands without any security for it, 
when it comes down to money. . . . Q. What was it you told us 
in chief in regard to the demand you made on the bank to give you 
security before you delivered them the checks? A. I didn’t. They 
were the ones asked me if I would fetch the checks in and they would 
give me security. I said ‘All right, I will fetch the checks in.’ ”’ 
That was right before this suit was brought. Showers continued his 
account in the bank and further testified that every time he went to 
the bank to make a deposit they were always talking about why 
didn’t he fetch the checks in. Quoting further: ‘‘Mr. Marshall says 
to me, ‘You work in conjunction with us and give us your checks 
and work with us, and we will get your money out of the Philadelphia 
bank.’ I says, ‘I got no money in a Philadelphia bank. Here is the 
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bank I got my money in; I got my money in the Merchants National 
Bank, not in a Philadelphia bank.’ Q. You would not do what he 
asked you to do? A. What? Give him my checks? Without se- 
curity? I ain’t got no horns on yet. They never offered me security 
for them.’’ Again: ‘‘I told him (Mr. Marshall) I wouldn’t give 
them without security. And then they says, ‘Fetch them in and we 
will give you security.’ And they asked me, ‘What do you want for 
security?’ I says, ‘Count me twenty-seven hundred dollars out; that 
is the only security I will take for my checks.’ And they refused.’’ 

The jury found in favor of the plaintiff but allowed no interest. 
So the plaintiff made a motion for a new trial in order to recover in- 
terest on the claim, and the defendant made a motion for judgment 
non obstante veredicto, basing the motion upon the defendant’s last 
two points which were reserved, as follows: 


“5. Plaintiff having testified that he refused to deliver to the 
defendant bank the checks in suit which prevented the bank from 
collecting their respective amounts from its corresponding banks 
which had guaranteed the endorsements thereon, the verdict must be 
for the defendant. 

‘*6. Under all the evidence in the case the verdict must be for 
the defendant.’’ 


The banks through which the checks had gone had guaranteed 
the indorsements. The evidence clearly shows that the indorse- 
ments made by the original depositors of the checks were unauthor- 
ized or forged, and the question arises whether the plaintiff by re- 
fusing to give the checks to the defendant bank has not precluded 
himself from recovery in this case. 

Where a check is made payable to the order of a particular per- 
son, firm or corporation, the bank of the maker’s deposit may pay 
the amount of it only upon the duly authorized order of the payee 
named in the check. When that is done the amount of the check 
is taken out of the drawer’s deposit. If a bank disregards this rule 
of law and pays the amount of the check it is obliged to pay the 
amount out of its own funds: McNeely Company v. Bank of North 
America, 221 Pa. 588, 593; Land Title & Trust Company v. Bank, 
196 Pa. 230, 234; Calif. v. First National Bank of Towanda, 37 
Pa. Superior Court, 412. Therefore, Showers’ account could not 
be charged with the four checks in suit, totaling $2,700.00. As soon 
as Showers discovered the forgery it was his duty not only to make 
the facts known promptly to the bank, but he was also required to 
hand the checks over to the bank, because the bank had paid them 
out of its own funds and thereby had acquired title to them, and it 
should have been put in a position to secure itself against the loss 
of that money. Without the checks it was at a loss to proceed. Had 
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Showers tendered the checks over to the bank and had he then drawn 
a check to the bearer for $2,700.00 and presented it for payment 
the bank would have been obliged to honor the check or to stand 
for the consequences of its dishonor. 

In Roth v. Crissy, 30 Pa. 145, it was held that the depositor 
was bound to return or tender a forged promissory note before 
bringing suit. Rick v. Kelly, 30 Pa. 527, 529, 530 is to the same 
effect. In the latter case the Supreme Court said: ‘‘. . . to the de- 
fendant, possession was vital, for his right of action against the 
maker or some other vendor was perfect. To permit the plain- 
tiffs to keep both verdict and note would be manifestly unjust. If 
not entitled to a tender before suit, the defendant has no right 
to its return afterwards, and to send him on a circuitous chase after 
it, while genuine parties are daily growing weaker, is not to be 
thought of, unless some stubborn principle of law demands it... . 
In respect to counterfeit bank notes, it is everywhere conceded that 
return must be made promptly. . . .’’ See, also, Raymond v. Baar, 
13 S. & R. 319 and Ritchie v. Summers and Coates, 3 Yeates, 541, 
543. ‘‘The depositor should return the forged check at the time of 
notifying the bank of the forgery; it has been held that mere 
notice to a bank that it has paid a forged check, while a depositor 
holds the check to investigate the crime will release the bank from 
all liability for having cashed the spurious check.’’ Brady on Bank 
Checks (2nd Edition) § 183. 

In Iron City National Bank v. Fort Pitt National Bank, appel- 
lant, 159 Pa. 46, 51, which was an action of assumpsit on a forged 
check, Mr. Justice Mitchell, speaking for the Supreme Court, said: 
‘‘It is always a good defense that the loss complained of was the 
result of the complainant’s own fault or neglect, and it would require 
a statute in very explicit terms to do away with so universal a rule 
of law, founded on so incontestible a principle of justice.’’ 

It may be said that the checks having been made payable to 
‘‘Wenstone Rubber Company’’ were made to a fictitious party, and, 
therefore, payable to bearer, because the name of the company is 
in fact, ‘‘Wenstone Rubber Products Company,’’ as shown by the 
depositions of Harold B. Wendell, President of the company, and 
which were read into the evidence at the trial of this case: Section 
9, Clause 3, Act 16 May, 1901, P. L. 194, 196. 

‘‘The rule that a bank is liable to its depositor for paying a 
check on a forged indorsement, applies where a check has been lost 
or stolen and the payee’s name has afterwards been forged; but it 
does not protect a depositor who is in fault, as in intrusting a check 
to one who he has reason to suppose will make a fraudulent use of 
it, or in so carelessly filling up a check that it may readily be al- 








956 THE BANKING LAW JOURNAL 


tered, or in issuing a check to a fictitious person. It is confined 
to cases in which the depositor has done nothing to increase the 
risk of the bank’’: Snyder v. Corn Exchange Bank, 221 Pa. 600; 
Land Title and Trust Company v. Bank, 196 Pa. 230, 234. This 
would appear to apply to the last two checks, at least, because the 
plaintiff sent those to Lindsay even after he claimed that Lindsay 
had forged the first two checks. He was manifestly careless in doing 
that and may be charged with the most unreasonable negligence, as 
was said in Raymond v. Baar, 13 8. & R. 318, 319. 

Upon all the evidence in the case the verdict of the jury should 
have been rendered in the defendant’s favor. 

And now, October 17, 1927, the motion for a new trial is 
overruled, the judgment on the verdict is arrested and judgment 
is entered in favor of the defendant upon payment of the jury 
fee. 


AGREEMENT “TO LEAVE (——) PER CENT.” OF 
DEPOSIT IN BANK 


Claxton v. Cantley, Commissioner of Finance, Springfield, Missouri, 
Court of Appeals, 297 S. W. Rep. 975 





Where a depositor signs an agreement ‘‘to leave (————) per 
cent.’’ of his deposit in a bank, the agreement has no binding force 
on the depositor since it does not bind him to leave any part of 
‘his deposit in a bank for any length of time and the bank is re- 
quired to pay his checks as presented. 

Upon the failure of a bank in Hartville, Mo., a new bank was 
organized to take over the assets and assume the liabilities of the 
closed bank. The new bank had as many as possible of the de- 
positors of the old bank sign an agreement ‘‘to leave ( ) per 
cent.’’ of their deposits on deposit in the new bank for a period 
of six months. The plaintiff signed one of these agreements but 
the space left to specify the percentage of the deposit was not 
filled in. Later, the plaintiff presented to the new bank a check 
for the entire amount of his deposit, which the bank refused to 
pay although it had funds sufficient for that purpose, claiming that 
the plaintiff was bound to leave his entire deposit in the bank for 
six months. Five days after this the new bank failed. In this 
action by the plaintiff against the commissioner of finance, it was 
held that the agreement, because of its uncompleted condition, 
had no binding force upon the plaintiff and that the plaintiff was 
entitled to a preference over other depositors in the assets of the 
new bank. 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 271. . 
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Action by E. A. Claxton against S. L. Cantley, Commissioner of 
Finance, in charge of Farmers’ & Merchants’ Bank of Hartville. 
Judgment for plaintiff and defendant appeals. Affirmed. 

Farrington & Curtis, of Springfield, for appellant. 

Arch A. Johnson, of Springfield, for respondent. 

COX, P. J.—The Farmers’ & Merchants’ Bank of Hartville is in 
the hands of the state finance commissioner for liquidation. E. A. 
Claxton was a depositor in said bank and this action is for the pur- 
pose of having a preference declared in his favor. The trial court 
upheld his contention. The commissioner of finance appealed. 

The facts are substantially as follows: The People’s State Bank 
closed its doors January 25, 1925. At that time respondent, Claxton, 
had on deposit in that bank $1,000.70. Some interested parties soon 
thereafter organized the Farmers’ & Merchants’ Bank which took over 
the assets and assumed the liabilities of the closed People’s State 
Bank. This new bank opened about the 14th of December, 1925. 
When this bank opened, Mr. Claxton, by reason of said bank having 
assumed the obligations of the closed People’s State Bank, became 
a depositor in said Farmers’ & Merchants Bank for $1,00.70. At the 
time of the organization of the Farmers’ & Merchants Bank an effort 
was made to get as many as possible of the depositors in the Peoples’ 
State Bank to leave their deposits, or as large a percentage thereof 
as they could, on deposit in the Farmers’ & Merchants’ Bank for a 
period of six months. Contracts for that purpose were prepared and 
presented to depositors of the: People’s State Bank and many of them 
signed them and thereby became bound to leave such part of their 
deposit in the People’s State Bank as they then agreed on deposit in 
the Farmers’ & Merchants’ Bank for six months. These contracts 
were in the following form: 

‘‘T, the undersigned, a depositor of the People’s State Bank of 
Hartville, Missouri, hereby agree to leave ( ) per cent. of all 
moneys I may now have on deposit in said bank on deposit with the 
Farmers’ & Merchants’ Bank of Hartville, Missouri, successor in busi- 
ness to said People’s State Bank for a period of six months after 
the opening of said Farmers’ & Merchants’ Bank.’’ 





Parties who executed these contracts filled in the blank showing 
what per cent. of their deposits they were agreeing to leave in the new 
bank. Mr. Claxton signed one of these contracts, but refused to fill 
in any per cent. Just why he signed when he was not willing to 
agree to leave any of his deposit in the bank for any certain time is 
not clearly shown. On the 8th of May, 1926, Mr. Caxton drew a 
check for $1,000.70, the full amount of his deposit, payable to the 
Bank of Mansfield, Mo., and delivered the same to the Bank of Mans- 
field for collection and deposit in said bank. This check was presented 
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to the Farmers’ & Merchants’ Bank of Hartville for payment on 
May 11, 1926. At the time this check was presented said Farmers’ & 
Merchants’ Bank had sufficient funds on hand to pay it, but refused 
to pay it on the ground, as was contended, that Mr. Claxton had 
agreed to leave his deposit there for six months and that time had 
not yet expired. The Farmers’ & Merchants’ Bank continued in 
business until May 16, 1926, when it closed. Between May 11th, the 
date Claxton’s check was presented, and May 16th, the date the bank 
closed, the bank paid out on checks more than $1,000.70, the amount 
of the Claxton check. When the bank closed and was taken over by 
the bank commissioner, there came into the hands of said commis- 
sioner a sum in excess of $1,000.70. 

Do the above facts entitle Claxton to a preference? We do not 
think the fact that Claxton signed one of the contracts referred to 
ean avail anything in this case. There is nothing connected with his 
act that can operate as an estoppel and it has no legal force as a con- 
tract, because it does not bind Claxton to leave any part of his deposit 
in the bank for any length of time. 

The essential facts in this case are that, while the Farmers’ & 
Merchants’ Bank was a going concern and at a time when Claxton 
had on deposit therein and the bank had in its hands sufficient funds 
with which to pay Claxton’s cheek for $1,000.70, that check was pre- 
sented and its payment refused without any legal excuse. In five 
days thereafter the bank closed. When it closed it had on hand more 
than $1,000.70. Appellant insists that when this check was presented 
the relation that existed between Claxton and the bank was that of 
creditor and debtor, and the refusal of the bank to pay the check 
did not change that relation, and hence such relation continued until 
the bank closed and still continues. 

We ean see no distinction in‘ principle between this case and the 
ease of Bank of Poplar Bluff v. Millspaugh decided by this court and 
reported in 275 S. W. 579, and which was afterward approved by the 
Supreme Court in 281 S. W. 733. Judgment affirmed. 


+ 
rn 


BANK ENTITLED TO RECOVER ON NOPE 





First National Bank of Cobleskill v. Beard, New York Supreme Court, 
Appellate Division, 223 N. Y. Supp. 441 





Where the maker of a note, given in payment for shares of 
corporate stock, relied upon his own judgment in making the pur- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 500. ‘ 
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chase and not upon the alleged misrepresentations of the selling 
agent, the maker will be liable to a bank which purchased the note 
for value before maturity and without notice of the alleged mis- 
statement. 


Action by the First National Bank of Cobleskill, N. Y., against 
John J. Beard and another. From an adverse order, defendant 
Beard appeals. Affirmed, and judgment directed for plaintiff on 
the stipulation. 


PER CURIAM.—Order affirmed, and judgment directed in favor 
of plaintiff on the stipulation. 

The court makes the following findings: 

(1) Plaintiff was at all of the times hereinafter mentioned 
and still is a banking corporation, organized under the laws of the 
United States, and does business in the village of Cobleskill, Scho- 
harie county, N. Y., while the defendant Norton Stone & Lime Cor- 
poration at all of said times was and is a domestic corporation en- 
gaged in the stone and lime business in said place. 

(2) On November 23, 1923, defendant John J. Beard made his 
promissory note for $2,500, payable four months after date, and on 
December 24, 1923, he made another for $1,500, payable three months 
after date, and thereby promised to pay said amounts, with interest, 
at the due dates, to the order of the other defendant, Norton Stone 
& Lime Corporation, which thereafter and before maturity indorsed 
and delivered same to plaintiff for value, and plaintiff thereupon 
becaine and now is the owner and holder thereof. The former had 
on it a revenue stamp for 50 cents, and the latter for 30 cents, 
both duly canceled. 

(3) When said notes became due, plaintiff duly presented them 
for payment at its bank, where they were payable, and then and there 
duly demanded payment thereof, which was refused, and then and 
there duly protested same for nonpayment. Defendants had due 
notice thereof, and the notes have not been paid, nor has any part 
there © heen paid. 

(4, hey were renewals of other notes for the same amounts, 
original.,, given March 23, 1923, and thereafter renewed from time 
to time until repudiated. A third note for $1,000, payable in 30 
days, was also given on the original date, but was paid when it be- 
came due. Plaintiff discounted all on April 3, 1926, and placed the 
moneys to the credit of the Stone Corporation, which thereafter dis- 
bursed same for its own benefit. 

(5) The notes were given in payment of 50 shares of the 
stock of the Stone Corporatoin, and defendant Beard refused to 
pay because of certain alleged false and fraudulent representations 
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by the selling agents of the Stone Corporation in the procurement, 
especially that most of the stock had been sold to New York parties; 
that the corporation had all the money it needed, but that the 
president had reserved a small emount for his friends in Schoharie 
county; and that the president of the plaintiff bank was a resident 
director of the corporation, and was to look after its affairs, to see 
that the business was properly conducted. 

(6) Most of the stock was sold to residents of Schoharie county, 
plaintiff’s president did not buy any or become a director, and the 
corporation did not have all the money it needed. 

(7) Defendant Beard is a doctor, 51 years of age, has prac- 
ticed in the village for 28 years, and has an extensive practice. He 
has known the president of the Stone Corporation personally and 
socially for many years. He had heard of the financial needs of the 
corporation, but thought that the business would show a profit if more 
capital could be procured. He told the salesmen of the stock that 
the corporation was ‘‘about bankrupt.’’ He knew the situation when 
he purchased the stock, and did not rely upon any of the representa- 
tions, but acted upon his own judgment. 

(8) The officers of the bank did not make or have knowledge 
of any misrepresentations in the sale of the stock. The bank dis- 
counted the notes, in good faith and for value, before any of them 
became due, and defendant renewed them and paid the interest there- 
on several times thereafter, and the bank became and is the holder 
in due course and entitled to recover. 

(9) The plaintiff is entitled to judgment for the face of the 
notes, with interest and protest and stamp fees, besides costs. 





